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Kurilla vs. Gastin 



Act of June 30, 1919, P. L. 678 - AutMnobiles • Road - 

Neglisence. 

The act of Jme 30, 1919, P. L. 678 requirea every opentor of & 
motor vehicle to' keep as close aa possible to the right hand side of 
the road. 

"Bte plaintiff most establish negligrence on part of Qie defendant 
by the weight and fair prepondeiance of teatimony and if he crai- 
tribnted to tlie happening of an accident he cannot recover. 
Rule for new triaL No. 248, November Terra, 1920. 
Henry Houck, for rule. 
Burke & Burke, contra. 
BERGER, J. May 2, 1921. 

This is an action of trespass brought by the plaintiff 
to recover damages arising from a collision between his 
automobile and the defendant's truck, driven by his em- 
ployee, John Sullivan. It is undisputed that between Ave 
and six P. M. on June 29, 1920, while the plaintiff was 
driving in a northerly direction on a public road, eighteen 
to twenty feet in width, leading from Wilham Perm to Shen- 
andoah, at a rate of approximately (Jve miles an hour, Sulli- 
van was driving the defendant's truck in his business from 
Shenandoah toward William Perm at a rate notexceedingnine 
miles an hour, and that the automobile and the truck iran 
into a head on collision a short distance north of William 
Penn, without either driver having seen or heard the ap- 
proach of the other, due to a wind and dust storm which 
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came up very suddenly, obstructing: a view of the road for 
more than ten feet ahead. 

The negrligrence charged is that "defendant's truck was 
there and then carelessly and negligently and unlawfully 
run by defendant's said employee at an excessive rate of 
speed and upon the east side of the road, to the left of the 
driver of said truck, and upon the side of the i-oad occupied 
by the plaintiff's car." The rate of speed at wlich the auto- 
mobile and the truck were driven pri^cludes operation at 
an excessive rate of speed as a cause of the accident. The 
width of the road was sufficient to permit the automobile 
and the truck to pass each other with entire safety had each 
kept to the right side of the road. It therefore cannot 
be said at a matter of law, that it was the duty of both 
to stop, when their vision was obscured by the storm, be- 
cause each had sufficient vision to see how close he was 
hunning to the extreme right of the road. The con- 
tention of each was that he was driving upon the 
extreme right of the road. The plaintiff testified 
that he was driving within two feet of his extreme 
right-hand side of the road, and Sullivan, the defendant's 
driver, that he was driving within three or four feet from 
his extreme right-hand side. Had this been true, no head 
on collision could have occurred. The plaintiff was corrob- 
orated in his contention, as was the defendiant, by witnesses 
upon the ground at the time of the accident, or so soon 
thereafter as to have made their testimony competent, who 
described the location of the automobile and of the truck 
after the accident, and the tracks alleged to have been made 
by each, in separating them, in support of their respective 
contentions. If the plaintiff and his witnesses were <n«dited 
the collision occurred because the truck was driven on the 
wrong side of the road, and if the defendant and his wit- 
nesses were given credit, it would establish the contrary. 

In charging the jury, the duty of each operator was de- 
fined in the language of the 25th Section of the Act of 
June 30, 1919, P. L. 678, which provides, inter alia, that 
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"Every operator of a motor vehicle shall, at all times, keep 
as close as possible to the rigiit-hand side of the higrhwi^r, 
allowing other vehicles free passajre to the left, and no 
operator of a motor vehicle shall allow such vehicle to stand 
in the center of the highway or so as to obstruct or inter- 
fere with any other users thereof." The jury was further 
charged that the burden was upon the plaintiff to establish 
the defendant's negligence by the weight and fair prepon- 
derance of the evidence before he could recover; and that, 
notwithstanding the defendant's negligence was thus es- 
tablbhed, if the plaintiff by his negligence, contributed to 
the happening of the event, he could not recover. The jury 
found in favor of the plaintiff. The defendant has filed a 
motion for judgment n. o. v. and for a new trial. 

The second, third and fourth reasons for a new trial 
raise the question that the verdict was against tiie weight 
of the evidence. When there is a conflict of testimony, 
though it might have led the trial judge to a different con- 
clusion, a new trial is not properly granted if there is evi- 
dence to sustain the verdict: Feldman v. Riccordino, Ap- 
pellant, 68 Pa. Superior Ct. 114, 119. The fifth reason al- 
leges error in the admission of the testimony of John Bisco, 
who came to the scene after the accident and was permitted 
to testify in regard to the relative positions of the automo- 
bile and the truck. This evidence was competent, because 
Peter Slovick, -Who was on the truck when the accident oc- 
curred, testified that there was no change in the relative 
positions of the motor vehicles from the time the accident 
occurred until after Bisco had come upon the scene. The 
sixth reason is based on alleged error in the disposition of 
the defendant's points. In support of this reason the de- 
fendant, in his brief, says: "The defendant's eighth and 
ninth points should have been affirmed, these two points 
simply stating what would amount to contributory negli- 
gence in this case." The eighth point was refused without 
reading. Its affirmance would, under the evidence in this 
case, have been equivalent to a statement that it was the 
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plaintiff's duty, as a matter of law, to stop his automobile 
wfaen the storm arose. The ninth point was refused as 
stated, but the answer left the question of the defendant's 
nesfligence, and the plaintiff's contributory neffUgence, to tiie 
jury. The defendant does not seem to have any just srround 
of complaint aeainst the charse as a whole, or the disposi- 
tion of his points. 

Tlie first reason for a new trial and the motion for judg- 
ment n. o. V. are urged on the theory that there was no 
evidence in the case warranting the submission of the ques- 
tion of Hie defendant's negligence to the jury. The plain- 
tiff's evidence, if believed, fully supports his contention that 
the defendant was negligent in driving on the wrong side 
of the road, heoce we cannot enter judgment n. o. v. in 
favor of the defendant: Mountain, Appellant, v. American 
Window Glass Co., 2S3 Pa. 181, 188; Bowser Appellant, v. 
Citizens Light, Heat & Power Co., 267 Pa. 489, 487. The 
motions for a new trial and for judgment n. o. v. must there- 
fore be overruled. 

And now. May 2, 1921, the motions for judgment n. o. 
V. and for a new trial are hereby overruled and judgment is 
directed to be entered upon the verdict in favor of the plain- 
tiff and against the defendant upon payment of the jury 
fee. 



Kurtz vs. Stankievicz 

Alienation of affections - Evidence to submit cape to 
jury. 

Crinunal conT«i«atioii, as an incident to or cause of the alleK«d 
alieiULtion of affection must be alleged and proved; separation is not 
teqaired. 

When the evidence does not show that ttie affections have been 
lost or that the defendant is responsible for such loss the case cannot 
be sabmitted to the jar:^. 
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Motion to take off nonsuit No. 128, March Tenn, 1921. 
M. J. Ryan, for motion. 
A. D. Knittle and A. C. Nowakoski, contra. 
BERGER, J. May 81, 1921. 

This action was brou^t to recover damages for tiie 
alienation of the affections of the plaintiff's husband by the 
defendant. Hie [riaintdff has stated her cause of action 
tfaiia: 

"The said defendant contriving- and wrongfully, wick- 
edly and unjustly intending to injure the said plaintiff and 
to deprive her of the support, comfort, fellowship, society, 
aid and assistance <si Michael Kurtz, the husband of said 
[rfaintiff , and to alienate and destroy his affection for said 
plaintiff, heretofore, to wit, on this 2nd. day of July, 1918, 
and on divers other days and times between that day and 
up to and before the commencing of this suit wrongfully, 
wickedly and unjustly prejudiced and poisoned the mind 
of the said Michael Kurtz against the said plaintiff and en- 
ticed and seduced the said Michael Kxartz from the plain- 
tiff, the said i^aintiff then and there and still being the 
wife of the said Michael Kurtz and did then and there alien- 
ate and destroy the affection of the said Michael Kurtz 
for the said plaintiff and also by means of the premises, the 
said plaintiff hath thence hitherto, wholly lost and been de- 
prived of the support, comfort, fellowship, society, aid and 
assistance of the said Michael Kurtz in her said domestic 
^aiis, wihch the said plaintiff during all that time ought 
to have had and otherwise might and would have had." 

Criminal conversation, aa an incident to or cause of 
the ahenation, has neither been alleged or proved; nor has 
separation between the plaintiff and her husband been al- 
leged, but an action for ahenation may be miuntalned though 
there be no actual separation. 

In Van Olinda v. Hall, 88 Hun (N. Y.) 452; 34 N. Y. S. 
T77, it is said <778) ; 

"It is held that such an action may be maintained for 
alienating the affections of the consort of a plaintiff, al- 
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though such consort has continued to live with the party. 
Hermance v. James, 47 Barb. 120. To maintain tiie action, 
plaintiff was compelled on the trial to show a wrcoigful and 
wilful attempt on the part of the defendant to alienate 
the affections of her husband, or to entice him from her, 
and to deprive her of his society; that such attempt was 
successful, and that plaintiff was not a consentinsr party." 

In Stewart v, Hagarty, Aw)ellant, 251 Pa. 608, it is 
held that the burden is upon the plaintiff in such an acti<Hi 
to establish by the evidence that tiie party charged was 
the pursue, and not merely the pursued ; that the pursuit 
was wilful and for the purpose of bringing about the alien- 
ation of the affections of the complainant's spouse, and that 
the object of the pursuit was accomplished. 

The plaintiff is the wife of Michael Kurtz. They were 
married on September SO, 1913, and lived together since 
their marriage at Mahanoy City, Pa. They have two chil- 
dren — Josephine, six years of age, and Michael, bom Sep- 
tember 15, 1919. In September, 1920, the i^alntiff left her 
husband and returned to Brooklyn, New York, her home 
at the time of her marriage; but her husband followed her 
and induced her to return to him. When this action was 
brought and at the time of the trial they were living 
together, and until the action was brought Michael Kurtz 
unquestionably supported his wife. 

The defendant is the wife of Joseph Stankiewicz, who 
conducts a jeweliry store in Mahanoy City. During the 
four years preceding the commencement of this action, the 
two families lived within a square of each other, inter- 
changed visits, and attended dances together. 

In September, 1918, the plaintiff visited her sister, Mrs. 
Catharine Figlar, in Brooklyn. After she had been there 
about a week, Michael Kurtz drove to Brooklyn in hui auto- 
mobile to bring his wife home. He took with him has grown 
sister Margaret, the defendant, and her daughter, thai four 
years of age. On the way to Brookljm notiiing of a sus- 
picious nature happend, and all were welcomed at Mrs. 
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Figflar's home. She lived in a small apartment and was 
obliged to make use of all available room to sleep her guests 
and her family. Her visitors remained six days. One morn- 
ing, between eight and nine o'oock, she saw the defendant 
dressed in a kimono, enter the room of Michael Kurtz and 
embrace him. She entered through the kitchen into his 
room, in full view of Mrs. Kurtz and Mrs. Figlar. This in- 
cident was not made the subject of adverse oonunent at 
the time. A day or two later, trips were made to Coney 
Island and Rockaway Beach, where all went bathing. Mrs. 
Figlar noticed that Kurtz apparently paid more attention 
to the defendant than he did to his own wife. All of the 
visiting party returned to Mahanoy City with Kurtz in his 
autconobite, but from the time of that visit Mrs. Figlar 
noticed a change in Kurtz's manner toward his wife. 

Since the occurrences above mentioned, the defendant 
was twice seen driving with Michael Kurtz in his automobile 
in Mahanoy City, at hours as late as eleven to twelve P M. 
Once she was seen witti him at a picnic at I^akeside, at- 
tended largely by people from Mahanoy City, seated on a 
bench not far from a refreshment stand, drinking something 
with him. They were seen dancing togetiier at public dances, 
at some of which Mrs. Kurtz was present, holding each other 
quite closely while they danced. 

Kurtz frequently talked with Mrs. Stankiewicz, the de- 
fendant, while she was on the porch of her house, which 
was a dwelling and store combined, where her husband con- 
ducted the jewelry business. On such occasions, it is said, 
she assumed attitudes which exposed her silk stockings ahnost 
to the knee. This, the witnesses against her said, was hab- 
itual, the display impartial and not limited to Michael Kurtz. 

A few days later before this action was brought, Kurtz 
met the defendant on the streets in Mahanoy City, about 
8:30 F. M., then a well-lighted place, in pursuance of an ap- 
pointment made by the defendant in a note dropped by her 
on the street in his view. Although he testified to this fact 
for the plaintiff, no inquiry was made of him to ascertain the 
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purpose of the meeting. The plaintiff also called her hus- 
band to identify a note which is undated and unsigned, 
as one which he had received from the defendant How the 
plaintiff obtained possession of this note has not been shown, 
and no effort was made to show when Kurtz received it, or 
that he and the defendant met in pursuance of it. Ilie de- 
fendant stated in the note that she would leave Mahanoy 
Cit7 at 3 :45 P. M. for Philadelphia, and requested Kurtz to 
obtain theater tickets and rooms at the Bingham House, 
Philadeli^ia; to register under an assumed name, and to 
meet her at the hotel instead of the statim, in order to avoid 
being seen and recognized. 

At the conclusion of the plaintiff's case a motion for & 
nonsuit was made and it was allowed. The plaintiff states 
that the question involved in the rule to show cause why the 
nonsuit should not be taken off is the sufficiency of the evi- 
dence to make out a prima facie case. 

The facts relied upon in this action to prove a loBS of 
affection due to the wilful conduct of the defoidant are far 
less convincing, it seems to us, than the facts which In Cur- 
tis, Appellant, v. Miller, 269 Pa. 599, were held insufficient 
to sustain such an action. There is no evidence requiring 
submission to a jury, either that the plaintiff has lost the 
affections of her husband, or that the defendant is responsi- 
ble if such loss has occurred. For the reasons stated, the 
rule to strike off the nonsuit must be discharged. 

And now, May 31, 1921, rule to strike off nonsuit is 
hereby discharged. The Prothonotary is directed to enter 
judgment for the defendant upon payment of the jury fee. 
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Pickett vs. Kear 



Equity - Injunction affidavits - Amendment 
No injunction ran be awarded without filing injunction affidavits 
and the omission to file such affidavits cannot be cured by requiring 
them to be filed afterwards. 

The court lacks jurisdiction to issue a preliminary injunction up<ni 
insufficient injuncticn alTidavits to exactly the same extent that it 
is without jurisdiction when none are filed and in either caae the 
omission cannot be supplied by amendments. 
Motion to dissolve injunction. No. 1, May Term, 1921. 
Roads & Roads for rule. 
A. D. Knittle and T, C. Condron, contra. 
BERGER. J. May 2, 1921. 

This is a rule to show cause why a preliminary injunc- 
tion, gi-anted in aid of a bill filed by the plaintiff to secure 
the specific peiformance of a contract made by Frank S. 
Kear, one of the defendants, for the sale of one hundred 
shares of the capital stock of the Minersville Water Com- 
pany to the plaintiff, restiaining Frank S. Keai* and his 
brothers, Charles F. Keai-, Conrad Keai-, Albert Kear and 
Robert Keai% who are charged \vith having conspired to- 
Gcther and with having prevented and influenced Frank S. 
Keai' from canying out his contract "from disposing of the 
subject-matter in any way, eitlier by themselves or their 
agents or attorneys, or by transferring the same on the 
books of the Minersville Water Company." should not be 



The bill as filed alleges that the plaintiff entered into a 
contract on Maich 9, 1921, to purchase from Fiank S. Kear, 
the owner, certificate No. 839 foi" one hundred shares of the 
capital stock of the Minei-sville Water Company, at the laice 
of eighty-one dollars per share, of which five hundred dollars 
was paid down, the balance to be paid within ten days ; that 
the other defendants entered into a conspiracy to prevent 
Frank S. Kear from fulfilling his contract of sale, and, in 
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pursuance thereof, "by frauds, threats, persuasions, coercion 
and intimidation," induced him to execute a writing: purport- 
ing to be a power of attorney to Chm-les F. Kear, for the 
transfer of the said certificate of stock to them, and caused 
Frank S. Kear to leave his home in Minei'sville for some 
place unknown to the plaintiff so as to prevent him from 
making a tender of the balance of the purchase price within 
ten days specified in the contract ; that the price of eighty- 
one dollars per shaie is the highest price for which Minei's- 
ville Water Comipany stock has heretofore been sold ; that 
Frank S. Kear is without sufficient assets to pay a judgment 
for damages for breach of his contract; and "that the stock 
of the Minei'sville Water Company is not general merchan- 
dise, nor can it be in any course duplicated, and is, therei'ove, 
an individual stock and has an inherent value which cannot 
be replaced or compensated for in damages and your orator, 
therefore, verily believes and avers that the remedy at law, 
if any, is not adequate, convenient, and complete enough to 
afford your orator relief." Wherefore the plaintiff, showing 
that he had tendered the balance of the purchase price within 
the ten days, prayed for a decree requiring Frank S. Kear 
to specifically perform his contract, and for an order re- 
straining the other four defendants from preventing Fnmk 
S. Keai' to complete his contract; and further restraining 
all the defendants from a disposition of the said certificate 
of stock othei'wise than in the perfoimance and fulfillment 
of the afore-mentioned contract. 

A bond and two injunctions affidavits were filed before 
the injunction issued. The affidavits recite (1) the sub- 
stance of the contract; (2) that Charles F. Kear, Conrad 
Kear, Albert Kear and Robert Kear, or two or more of them 
acting jointly, prevailed upon Fi'ank S. Kear to give Charles 
F. Kear a power of attorney to act for him, and then to 
depart from his home until the ten days next succeeding the 
date fixed by the contract for carrying it into effect; and 
(3) that thereafter the four defendants prevailed upon 
Frank S. Kear to make an assignment to them of the said 
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certificate of stock. 

When the rule came on for hearing, having in mind 
that only in rare cases equity will decree specific perform- 
ance of a sale of chattels (Rigg v. Railway Co., 191 Pa. 298, 
304), and the question having arisen whether the allegations 
of the bill were sufficient to sustain a decree, no allegation 
being contained therein that the stock was not procurable 
in Uie mai'ket ; its pecuniary value not readily ascertainable ; 
or that it had a peculiar value to the plaintiff in order that 
he might obtain a proper and legitimate control over the 
management of the coiporation (Sherman v. Herr, 220 Pa. 
420, 423) ; the plaintiiT moved to amend this bill and was 
allowed to amend paragraph 13 by adding thereto the fol- 
lowing words : "Your orator further avers that he paid an 
excessive amount for said stock, which has a special and 
irreplaceable value to him, in that, conbining the same with 
other stock which he, acting with other owners and such 
proxies as he can comjnand, gives him control of the man- 
agement of the said Minersville Water Company which he 
desires; tiiat there is no other stock of said company for 
sale ; that the loss of said shares cannot be compensated for 
in damages, because of the impossibility of ascertaining the 
same." 

The four defendants, other than the owner of the cer- 
tificate of stock, who, when called by the plaintiff as under 
cross-examination, expressed his desire to carry out the con- 
tract, raised the question that the amendment of the bill 
worked a dissolution of the preliminary injunction. The 
plaintiff, over defendant's objection, was then given leave 
to file two injunction affidavits, embodying the allegations 
of the amended bill, and proceeded with his testimony to a 
conclusion of his case. The aforementioned defendants then 
moved to dissolve the preliminaiy injunction, on the ground 

(1) that the original injunction affidavits omitted many of 
the material allegations contained in the original bill, and 

(2) that the preliminary injunction could not be continued 
in force by permitting the plaintiff to file other injunction 
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affidavits. 

It is clear that no injunction can be awarded without 
filing injunction affidavits and that the omission to file such 
affidavits in the fii'st instance cannot be cured by requiiin? 
tiiem to be filed afterwai'ds: Juniata Water Co. v. Electric 
Co., Appellant, 226 Pa. 407; Baur et al. v. Wilkes-Ban-e 
Light Co. et al. (Moora and Houiigan's Appaal), 259 Pa. 
117, 121. The injunction affidavits filed before this writ is- 
sued do not contain all the material allegations of the' bill, 
and for that reason ai"e fatally defective : Thompson, et al., 
V. South Union Township School Directors, 35 C. C. 353; 
Evans v. Evans, 19 D, R. 925; Dietrich v. Marcavitz, 15 
Schuylkill Legal Record, 97. If the bill in this case alleged no 
other facts than those affiimed by the injunction affidavits, 
the plaintiff would not be entitled to equitable relief. The 
plaintiff contends, however, that only when the preliminary 
injunction has issued without filing any injunction affidavits 
must it be dissolved, and that when issued upon affidavits 
which are defective, life may be given to a preliminary in- 
junction thus granted by filing new or amended injunction 
affidavits after its issue. We ai'e of the opinion that the 
court lacks jurisdiction to issue a preliminary in- 
junction upon insufficient injunction affidavits to exactly 
the same extent that it is without jurisdiction when none 
are filed, and that in either case the omission cannot be sup- 
plied by amendment. For the reasons stated the preliminary 
injunction heretofore granted must be dissolved. 

And now, May 2, 1921, the preliminary injunction here- 
tofore granted is hereby dissolved. 
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Commonwealth vs. Cutler and Specker. 



Act of May 28, 1915, P. L. 617 - Act of July 17, 1919, 
P. L. 1010 - Rule of Health Department - Quai-antine - Sum- 
mary Conviction. 

The act of July 17, 1919, P. L. 1010 repeats the act of May 28, 
1915, P. L. 617 and provides for rules and regulations of the Health 
Department as to quarantine for epidernics; failure to provide rules 
or to show that such had been provided as the act reqquireR is fatal to 
summary conviction for entering or leaving premises which had been 
under quarantine. 

The period for quarantine for cerebrospinal meningitis (epidemic) 
under the Act of July 17, 1919, P. L. 1010, ends with the death of the 
person having the disease, but such period may be extended to con- 
time after death by a rule or regulation of the local health authori- 
ties, or of the State Department of Health." 

Appeal from Summary Conviction. No. 741, November 
Term, 1920. 

J. H. Rothstein for appeal. 
BERGER, J. March 7, 1921. 

This is an appeal, specially allowed by the court, from 
a summary conviction, for a violation of section 26 of the 
Act of May 28, 1915. The defendants, Samuel Specker and 
Max Cutler, live in Minersville, Pennsylvania. On October 
1st., 1920, they were arrested upon a wantuit charging that 
they "did on the 27th. day of September, A. D. 1920, enter 
and leave the premises of one Jacob Krasno, situate on Sun- 
bury Street in the Borough of Minersville, County of Schuyl- 
kill and State of Pennsylvania, while the said premises of 
the said Jacob Krasno were under a quarantine for Epi- 
demic Cerebro Spinal meningitis, and the said Max Cutler 
and Samuel Specker did not have peimission to enter or 
leave tiie said premises from the health authorities, all of 
which is contrary to Section 26 of an Act of Assembly ap- 
proved May 28th., A. D. 1915 entitled "an Act to safeguard 
human life and health throughout the Commonwealth, by 
providing for the reporting, quarantining, and control of 
certain cunuramicable deseases and for the prevention of 
infection therefrom, and prescribing penalties for violations 
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of the act." 

The evidence taken in open court establishes that on 
September 27, 1920, Richard Jones, the health officer of 
the borough of Minersville, learned that the body of Jacob 
Krasno, Jr., who had died at the Fountain Springs Hospital 
from epidemic cerebrospinal meningitis, was being taken 
into his father's house to await burial. Many strange peo- 
ple were in the house at the time, and they, including the 
two defendants, were warned to leave the premises on ac- 
count of the nature of the disease which had caused death. 
They at first refused to leave, but left after the family 
physician, who had been called to administer to Mrs. Krasno, 
told them that the disease which had caused death was a 
communicable disease, and advised them to obey ordere of 
the health officer. The health officer then obtained the 
proper placard and placed it in a conspicuous place on the 
door used as the entrance to the house. The upper pai-t 
of the door was glass, and the lower panel of wood. The 
placard was posted on the wooden panel one and one-half to 
three feet above the doorsill. It remained on the door until 
September 30th, the day following the funeral. The defend- 
ants had never obtained permission from the health authori- 
ties to enter the house after it had been placarded. On the 
evening of September 27, 1920, Edgar Lewis, Chief of Police, 
saw both of them upstairs in the front room of the house. 
He called to them and insisted that they should leave, and 
they left soon afterwards. They were called into the house 
about 8 P. M. by Krasno's children, who told them that their 
mother was dying. At the time they were called they were 
standing opposite the house, across the street. Both lesti- 
fied that they did not see the placard. 

The Act of May 28, 1915, P. L. 617, has been expressly 
repealed by ine Act of July 17, 1919, P. L. 1010. The 26th. 
section of the former act, in so fai* as it prohibits persons 
other than the attending physician or trained nurse to enter 
or leave any quarantined premises without permission of 
the health authorities firet had, is identical with the provis- 
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ions of the latter act on the same subject. The contenton of 
the defendants, that the misrecital of the act under which 
the prosecution was instituted, is fatal to this pioceedin^, 
does not require discussion or disposition, for i-easons which 
will presently appear. 

The defendants also contend that no lawful quarantine 
was established upon the premises under the provisions of 
the Act of July 17, 1919, P. L. loio. Section 1 of said act 
declai'es cerebrospinal meningitis (epidemic) to be com- 
municable. Section 2 of the said act requires the local health 
authorities, or the health officer of the State Department 
of Health, as soon as such disease is reported, to quarantine 
or caused to be quarantined the premises in which the 
disease exists, in the manner prescribed by the rules and 
regulations both of the local health authorities and the 
State Department of Health, by means of a placard which 
shall be printed in conspicuous letters giving the name of 
the disease, with a warning that the premises are quai'an- 
tined, and that no persons other than those excepted by law 
shall enter or leave the premises, except by permission of the 
health authorities. Section 3 of the act provides that such 
placards "shall remain in place until the expiration of the 
quarantine period tixed by the health authoiities and the 
recovery, death, or removal of the pei*son or persons affect- 
ed." Section 4 of the said act fixes the quai'antine peiiod 
for cerebiXKpinal meningitis (epidemic) "until the recovery, 
death, or removal of the patient so suffering," which period 
"shall be determined in accordance with the rules and regu- 
lations of the health authorities." In case of certain other 
diseases the quarantine period is fixed at a minimum period 
of days "or until such time thereafter as the last person 
in the premises so suffering shall have fully recovered, or 
until death or removal." Section 18 of the act authorizes 
and empowei-s the local health authorities to "establish ad- 
ditional rules and regulations regarding the isolation and 
quarantine of persons who may be suffering from any of 
the diseases comprehended by section one" of the act, and 
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"for the disinfection and fumigation of houses and premises, 
and for the carrying' out of the provisions of this act, as they 
may in good faith declare the public safety and health de- 
mand ; which rules and regulations they may, from time to 
time, alter or amend," provided that in no instance shall 
such rules in any way abridge the provisions of the act or 
the regulations of the State Department of Health. 

The Commonwealth, in the presentation of its case, 
offered in evidence no rule or regulation, either of the local 
health authorities, or of the State Department of Health, 
relative to a quarantine of premises in which lay the body 
of a person who had died from cerebrospinal meningitis 
(epidenric). Under the Act of 1919 it is clear that the 
period of quarantine in cases of cerebrospinal meningitis 
(epidemic) ends with the death of the person who has the 
disease, unless it is extended by the rule or regulation of 
the local health authorities, or of the State Department of 
Health. A reasonable period of quarantine after the death 
may be established by the local health authorities or by 
the State Department of Health, but there is nothing be- 
fore us showing that this was done. We ai'e therefore 
of the opinion that under the information against the de- 
fendants and the evidence adduced in support thereof, the 
Commonwealth has failed to make out its case. 

And now, Mai'ch 7, 1921, we find the defendants not 
guilty, and direct the cost to be paid by the county. 



Spangler vs. Redinger 



Appeal from justice - Striking off statement - Section 
21 Practice Act. 

A statement of claim filed in an appeal from a justice of the 
peace will bei stricken off if any paragraph contains more than one 
material allegation as provided in section 21 of the Practice Act 
1915. 
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Motion to sb-ike off statement. No. 103, July Term, 1920. 
J. B. McGurl and G. L. Reed, for motion. 
R. S.Bashore, contra. 
KOCH, J. Mai-ch 7, 1921. 

This suit is brought to recover the value of certain hay 
and com fodder. The plaintiff leased to the defendant a 
ceiiain ti^ct of farni land, and a condition in the lease was 
that the defendant, upon quitting the premises, should leave 
as much hay, straw and fodder as he found on the property 
when he entered it. According to the avennents in the 
plaintiff's statement, the defendant failed to comply with 
the condition just stated. The sixth paragraph of the plain- 
tiff's statement reads as follows :- "That when Charles Red- 
inger rented the fai-m and entered upon the premises and 
farm of Albert Spangler he found in the bam 1502 cubic 
feet of hay or three and Uiiee-quarters tons. He found 
second crop in the bam, 1610 cubic feet or three and one- 
fifth tons of second crop and there was in the bam when 
Chai'ies Redinger took possession of the faim two tons of 
com fodder. Charles Redinger, the defendant, agi"eed in 
writing, as aforesaid, to leave that much hay, second crop 
and com fodder on the farm when he vacated it; Charles 
Redinger vacated said fann and failed to leave as much 
liay, com fodder and second. crop on the farm as was there 
when he entered the farm, and thereby broke the agree- 
ment." One reason assigned in support of the present mo- 
tion is that the sixth paragi-aph contains more than one 
material allegation. According to the provisions of the 
fifth section of the "Practice Act, nineteen fifteen," no para^ 
graph in the plaintiff's statement shall contain more than 
one material allegation. An analysis of the sixth paragraph 
is not necessaiy to show that it contains more than one 
allegation, and, therefore, it is made in violation of the 
provisions of the statute, and "the court, upon motion, may 
strike from the record a pleading which does not conform 
to ttie provisions of" the act; Section 21. The motion will, 
therefore, be allowed. 
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AND NOW MARCH 7, 1921 plaintiff's statement is 
stricken from, the record, and he is permitted to file an 
amended or a new pleading within fifteen days. 



Hersh vs. Bower Baking Co. 



Mechanics Lien - Lien against foundations - Lien filed 
by architect - Act 1901, P. L. 431. 

Section 1 of the Mechanics Lien Act nf 11)01, V. h. 431 is broad 
enough to permit a lien to be lileil aRainst a foundation. An archi- 
tect who acts as agent of tlie owner in superintending the construc- 
tion of a building may tile a lien. 
Motion to strike off lien. No. 16 M. L. D. 449. 
J. L. N. Channell for motion. 
A. J. Pilgram, contra. 
, BECHTEL, P. J. September 12, 1921. 

This is a motion to strike off a mechanics' Hen. In sup- 
IMii; of this motion certain reasons have been filed. First :- 
That the claim cannot be maintained against the founda- 
tions of the bui'ding, which are all that have been erected 
on the premises, as it is for a certain percentage of the 
costs of the completed building and for work claimed to 
havn been done in furnishing plans for a complete building. 

Second:- The lien is illegally claimed against "all ma- 
terials placed thereon preparatoiy to the erection of the 
superstructui'e." 

Third:- Foundations ai-e not a structure or improve- 
ment within the meaning of the statute. 

Fourth:- So much of the claim as is made for prepar- 
ing and furnishing of plans and specifications is not a lawful 
basis for a mechanics' lien. 

Fifth;- The lien does not state the cost of the work 
done at the time of stoppage of work, which item is the 
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basis fixed by the contract for the calculation of claimant's 
commission in the event of the stoppage of work. 

It will be noted that there are two leading questions 
raised. 

First :- Can a lien be filed against foundations ? 
Second:- Can an architect file a lien? 
With legai-d to the first proposition, it will be noted 
that Section One of the Mechanics' Lien Act of 1901, P. L. 
431, in defining the word, "structure" concludes: 

"or other structure or ihiprovement of whatsoever kind 
oi chiiiacter the same may be." 

The language employed in this section is as broad as 
it is possible to make it and we do not think that it would 
be a forced construction of the section to constme it to in- 
clude foundations. In addition to this, in section ten of the 
same act, it is said : 

"In the cases of tenancies or leasehold estates * * * * 
the claim must be filed in the court of Common Pleas of 
the county or counties in which the structure or other im- 
provement is situate, within three months after the claim- 
ant's contract or agi-eement is completed ; and in all other 
cases, within six months thereafter." 

It will thus be seen that it would not be necessary for 
?, contractor erecting the foundations to wait until the struc- 
ture was completed to file his lien. Indeed, if he did so, he 
might be precluded from filing it at all. If, therefore, it be 
necessary for him to file his claim within six months after 
his contract is completed, what is there to preclude him 
from filing it on the structure as it exists at that time. To 
construe the act in any other way would be to place it in 
the power of the owner to prevent the filing of liens by 
sub-contractors by delaying the completion of the structure. 
We do not think that this is a natural or fair construction 
ci- the act. In Hai-ner vs. Thomas, 10 D. R., Page 487, it 
is said : 

"The coatractor acquired a lien upon the site of the 
building as soon as operations on any part of the structure 



D,:„l,;cdtv Google 



20 Hersh v8 Bower Baking Co. 

began. Mechanic's liens commence at the date of the first 
stroke of the axe or spade used in making the house • • * • 
If this lien was in existence when the claim was filed and 
the rule granted, we may inquire when it was lost, if at all? 
Filing the claim would not destroy the lien, which had its 
inception at the commencement of the building. • • • This 
Act does not specify how fai- a building must be advanced 
before any claim can be filed, but it seems to contemplate 
the filing of a claim whenever work or materials have been 
furnished for or about the construction of a building." 

In Thompson vs. Porter, 14 C. C. R., Page 232, it is 
said: 

"This is an action in rem and the lien thereon attaches 
as of the date of beginning the work. The controversy is not 
that iriaintiff did not have a contract to furnish the mater- 
ials and labor and erect the walls, or that he did not do his 
part, but that defendant after the completion of the 
foundation walls, changed his mind for some unexplained 
reason and did not construct his building thereon. This 
reason for defending this action is one over which plaintiff 
has no control. It is a matter of no concern to him. Hav- 
ing made the contract to furnish materials and labor for 
the purpose of constructing same and that upon the credit 
of said building: and ground he did his part and has his right 
to a lien under the Act of June 16, 1836, supi'a and no act 
of defendant can deprive him of such right, and much less 
also will defendant's failure to act depnve him of his vested 
right. • • • * We cannot accede to the proposition that a 
party may contract for m^iterials and labor for a founda- 
tion for a building and obtain same upon the faith and credit 
of said building and ground and then refuse to erect the 
building and by such refusal deprive the party who con- 
structed the foundation of his remedy provided under Act 
of June 16, 1886, supra. To so hold ■would do violence to 
the clear letter and spirit of the Act. This, then, would 
l)e hf^ing that it is not an Act securing to mechanics and 
others payment for their Ial>ors and materials in erecting 



Dictzed by Google 



Hersh vs. Bower Baking Co. 21 

any house or other building, but an Act to enable dishonest 
persons to cheat and defraud mechanics and others of their 
labor and materials." 

We feel that the language and reasoning employed in 
these opinions is such as to advance the remedy intended 
by the legislature and that it expresses the true construc- 
tion to be placed upon this Act and for these reasons, we 
are impelled to the conclusion that a lien can be filed against 
these foundations. 

As to the second proposition, the right of an archi- 
tect to file a lien, in the third paragraph of section one of 
the Act of 1801, supra, in defining the word "contractor" 
the legislature says: after a number of definitions: 

"Or any or all of them, whether as superintendent, 
ai-chitect, builder or material man;" 

The lien contains a copy of the contract which defines 
the duty of tiie architect with relation to this building as 
follows : 

"The architects shall attend all necessary conferences 
and meetings; before, during and after progress of the 
work, prepare and furnish all preliminary studies, plans, 
working drawings, specifications, large scale and full size 
detail drawings, prepare and draft all proposals and con- 
tracts with others for labor and materials ; issue certificates 
for work done and mateiials furnished in accordance with 
the terms of contracts ; keep accurate records, and accounts 
of the costs of construction, supervise and superintend the 
work and at all times during the progress thereof provide 
a thoroughly competent foreman of construction (the wages 
of said foreman, however, to be paid by the Owner) ; make 
and' enter into contracts for drayage and materials ; subject 
always however, to the approval of the owner ; and in gen- 
eral fully and completely administer the business of the 
erection and construction of said bakery plant." 

It will thus be seen that in addition to the duties 
usually discharged by architects the claimants in this case 
were to act as the agents of the owner, in superintending 
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the constinction of this building. In Bank of Pennsylvania 
vs. Giies, 35 Pa. State Reports, page 423, it is said: 

"The contract in this case denominates the plaintiff an 
arehitect. That he was at the same time a mechanic, is 
evident from the reqirement not only to draw the plans of 
the work to be done, but the duty of explaining and directing 
its proper execution. • • • * This would certainly not im- 
paii' his right to a lien as such mechanic. A mere naked 
architect, and who may be such without being an operative 
mechanic, who draws plans in anticipation of buildings 
usually, to enable the builder to detennine the kind he 
will erect, could hai'diy be supposed to be within the act 
which provides a lien for work "done for or about the erec- 
tion or construction of the building," But veiy distinguish- 
able from this, is the case of a party employed to devote his 
entire time to a building, and who draws the plans for evei-y 
part of the work, and direct its execution according to such 
plans and specifications. This is labor - - mechanical labor 
of a high order - contributing its proportionate value to the 
beauty, strength, and convenience of the edifice. Why is 
this not entitled to be considered as mentorious as mere 
manual labor with the tools of a trade? * • * * We ai-e, 
therefore, of opinion that, where a party, although denomin- 
ated an aixihitect, as here, is under employment by the owner 
or contiactor of a building, and devotes his time in making 
plans and drawings of the work to be done and in directing 
and overeeeing its execution in accordance therewith, he is 
within the statute, and entitled to file a lien for his labor." 

In Deeds vs. Imperial Brick Co., 219 Pa., 579, a case in 
which the facts were very similar to the one at bar, the 
court said: 

"Plaintiffs had a right to subject the buildings to a lien 
for the work for or upon and about its erection and con- 
stmction ; but a claim for anything beyond necessarily sound- 
ed in damages and this can never be made the subject of 
a mechimics lien." 

This case was cited approvingly in Dyer vs. Wallace, 
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264 Pa., Page 170. We are, therefore, of the opinion, in the 
light of the authorities just quoted, that an architect, under 
a contract such as is exhibited here has a light to file a 
lien. We are not passing upon the validity of different 
items of the lien which have been attacked. Some of them 
in the reasons in support of the motion filed and others 
by counsel in his argument thereupon, for the reason that 
they aie not now properly before us and the record is not 
in shape for us to pass upon them at this time. These diff- 
erent items can be i-uled upon and their validity detennlned 
at the proper time and in the proper manner. 

AND NOW, September 12. 1921, the motion to strike 
off the mechanics' lien is herewith oveniiled. 



Eagan vs. Pottsville Union Traction Co. 



Negligence - Infant - Carelessness of mother of infant. 
It is the duty of the parent, at all times, to shield hiis child from 
(i:inger and tlhis duty is greater when the risk is imminent; the 
decree of protection is in proportion to the helplessness and indis- 
cretion of the child. 

Motion to take off nonsuit. No. 110, January Term, 1921. 
G, F. Bi-umm, for motion. 
O. E. Fai-quhar, contra. 
BECHTEL, P. J. September 2, 1921. 

In this case a non-suit was entered by the trial judge 
and a rule granted to show cause why the same should not 
be stricken off. This rule having been argued before the 
court in banc, the nkatter now comes before us for disijo- 
sition. There is but one question involved ; was the pai'ent, 
William V. Eagan guilty of negligence. 

The plaintiff, lives on Peacock Street in the City of 
Pottsville. The defendant operates a trolley line along 
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said street and its tracks ai'e located within a distance of 
from two to three feet from the Northern curb on said 
street; the street running approximately East and West. 
In this vicinity there is also a large steel mill on the North- 
em side of said street. - Over the tracks of the trolley com- 
pany run two lines of cars, what is known as a local line 
and a suburban line and cars pass and repass frequently. 
In addition to this, there is considerable vehicular traffic 
along and over said highway. 

On the day in question plaintiff's child, being of the 
age of two years and one month, accompanied by his sister, 
five years of age, left the garage in which his father, the 
plaintiff was working, crossed the street to the Northern 
aide and there was engaged in play. He was out of sight 
of the father, who testifies that he knew of his presence 
in this locality, however, and that he heaid the children 
playing there. Whether or not there were any other children 
than these two does not clearly appeal'. A car of the de- 
fendant company, operated by a motoiman alone; being 
what is known as a safety one-man car, having but one 
enti'ance and exit beside the motorman, proceeded over the 
tracks of the company at a speed estimated at from twelve 
to fourteen miles pei' hour. There were but two witnesses 
to the accident and tliey testify that the children were play- 
ing on the sidewalk in close proximity to the gutter. That 
at times they were in the gutter and at other times on the 
sidewalk. As the ear approached, these witnesses testify 
that they attempted to attract the attention of the motor- 
man, but do not know whether they succeeded. As the car 
neared the children, the smaller one attempted to pull away 
from his sister. Whether to cross the street or go back 
in the gutter to play we do not know, nor do we know the 
reason for the five year oid child's attempting to restrain 
him. However, as the car neared them, the deceased child 
suddenly tore loose from the five year old child and fell 
against the side of the front of the cai', I'olling under the 
car and being killed. The cai- stopped within less than its 
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own leng:th. The length of the car was about twenty-flve 
feet. 

It is claimed by. counsel for the plaintiff that the car 
was operated at an excessive speed and that the motorman 
should have seen the danger to the children in like manner 
as did the witnesses and have avoided the same. Whether 
or not he did not see the children does not appear, nor does 
it appear that there is any reason why he should not have 
seen them had he been looking in their direction. In John- 
son et ux vs. The Railway Company, 160 Pa., Page 647, 
it is said : 

1.- "We assume then that the defendant here was negli- 
gent." 

2,- "That the fact that a child of this age was on the 
track where it ought not to have been and had no right to 
be of itself in no degree excuses defendant ; but then comes 
the next question ; was it there because of the carelessness 
of the mother?" 

In this case the two sisters-in-law of the mother of the 
child, with their children, had called upon the plaintiff, re- 
maining about a half hour. The mother went with them 
to the door and stood talking with them about five minutes 
on the pon^ inuncdiately outside. She had left her own 
child in the kitchen. While standing at her door talking 
to her departing visitors, the child came from the kitchen, 
through the house, passed its mother at the door, crossed 
the intervening sidewalk and street; a distance of about 
twenty-eight feet, where it was killed. She did not even 
know it was her own child until after the accident. This 
was held to be such negligence on the part of the mother 
as prevented a recovery from the defendant company for 
the death of the child. 

In Glassey vs. The H. M. & F. Passenger Company, 
57 Pa. Page 172, it is said: 

"The father owes to the child protection. . It ia his duty 
to shield it from danger, and his duty is the greater, the 
more helpless and indiscreet the child is. If by his own 
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carelessness, his neglect of duty of piotection, he contributes 
to his own loss of the child's sei'vices, he may be said to be 
in pari delicto with a negligent defendant. We hold such 
to be the law. Though an infant of tender yeai-s may i-e- 
cover against a wrongdoer for an injury which was pai-tly 
caused by his own imprudent act, an adult father cannot. 
* * * • Now it would be strange were we not to hold that 
knowingly to permit a child less than four yeai-s old to 
run at large and without any protector, in the public streets 
of a large city, travel sed constantly by railway care and 
other vehicles, is not a breach of piu-ental duty. A father 
has no right to expose his child to such dangei-s, and if 
he does, he fails in perfonnance of his duty, and is guilty 
of negligence." 

In Sullenberger vs. The Chester Traction Company, 33 
Supeiior Court, Page 12, it is said ; 

"It is the duty of the parent at all times to shield his 
child from danger, and his duty is greater when the risk is 
imminent; the degree of protection is in pi'oportion to the 
helplessness and indiscretion of the child * * * * The stand- 
ard of responsibility is the average capacity of others of the 
same age and experience, and to this standard a child should 
be held in the absence of evidence on the subject; The 
incapacity of a child under seven years of age to appi"eciate 
and avoid danger is conclusively presumed. * ♦ * ♦ The 
present case does not fall within either of the classes of 
cases last cited; the child was under seven yeai-s of age 
and was by law presumed to be incapable of appreciating 
and avoiding danger, and she was sent by the pai-ent in 
whose charge she was upon an errand which necessarily 
involved her in the peril of crossing one of the main streets 
of a busy city along which street cars, wagons and other 
vehicles very frequently passed. • • » • The degree of pro- 
tection required of the parent being in proportion to the 
helplessness and indiscretion of the child, it follows that 
the highest degree must be exacted during that period 
when the child is by law presumed to be incapable of ap- 
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preciating and avoiding danger, while the child is under 
seven yeai-s of age." 

This case is cited approvingly and ita doctrine reiterated 
in Watson vs. Highland Grove Traction Company, 68 Su- 
perior Ck)urt, 332. This doctrine having been so' clearly 
enunciated and I'eiterated in the decisions of our higher 
courts, it is our duty to follow it. This being so, we are 
clearly of the opinion that undei* the facts in the case at 
bar, the parents were guilty of negligence and this being 
so, they are precluded from a recovei-y. 

AND NOW, September 2, 1921, the rule to show cause 
why the non-suit should not be stricken off in this case, is 
herewith discharged and the judgment of non-suit is here- 
with directed to be entered as the final judgment of this 
court. 



Davis vs. Borough of Shenandoah 



Negligence - Defective sidewalk - Notice of condition - 
OfTieei-s. 

A verdict for the plaintiff will be sustained in an action for 
negligence where it is shown that a sidewalk had been in a defective 
condition for such time as to visit notice upon the borough and its 
officials. 

Motion for judgment N. O. V. No, 143, March Term, 1918. 
Z. F. Rynkiewicz, for motion. 
Burke & Burke, contra. 
BECHTEL, P. J. March 7, 1921. 

This case was tried, and resulted in a verdict in favor 
of the plaintiff. Whereupon counsel for the defendant filed 
a motion for a new trial, and also a motion for judgment 
ri. 0. v. 
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During ^e trial there was but one point submitted to 
the Court by the defendant, which was : 

"That under all the evidence in the case, the verdict 
of the jury must be in favor of the defendant." 

The plaintiff was walking on the sidewalk or footway 
on the east side of Gilbert Street, in the Borough of Shen- 
andoah, on the 22nd. of March, in 1917, it being a clear day, 
and bright sunshine. While walking along the sidewalk 
she fell and fractured her hip, which resulted in very severe 
and painful injuries to her, disabling her for quite a period 
of time. There is no complaint that the verdict is excessive 
nor has there been any uiging upon the Court of the con- 
tributory negligence of the plaintiff. 

Counsel for the defendant contends that the verdict 
should have been directed for the defendant by reason of 
the fact that conditions complained of as existing in the side- 
walk were not such as would render the defendant munici- 
pality liable for the injuries of the plaintiff. 

The testimony of the plaintiff, which was not conti-a- 
dicted, showed that the sidewalk was in poor condition, by 
reason of the fact that the brick paving had been allowed 
to disintegrate, many of the bricks having become up- 
rooted, and disappeared from their proper places in the 
sidewalk, leaving what one of the witnesses described as 
the remains of a brick paving. This condition had existed 
for many years on a street in a large municipality which 
was much traveled. 

There is no question as to the notice of this condition, 
because it not only existed for a sufficient length of time 
to visit the municipality with notice, but the Chief Burgess 
of the municipality, who was in office during the time that 
the plaintiff received her injuries, testified that he knew 
of the condition of this sidewalk, and had known it to be 
in that condition as long as he kne^ anything about it. 

The question then is, How was the plaintiff injured? 
and were the circumstances such as that the municipality 
should be convicted of negligence? She testified that she 
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ti'od upon a brick in the sidewalk, or part of a brick, from 
which the adjacent supports had been removed by reason 
of the absence of the other bricks, and that this brick moved 
under her, causing: her to fall and receive the injuries com- 
plained of. She was accompanied by another lady, who 
testified that the bricks looked all right to her, but that 
when she trod upon them in an effort to assist the plaintiff, 
she found that they moved under her feet and were un- 
secure. 

Is this not a condition that the municipality should 
have known and should have remedied? Should it not have 
been ascertained upon a proper inspection ? It might well 
be conceived that the plaintiff, a woman who, so fai' as the 
evidence discloses, is not an expert upon paving, might not 
have known that the bricks would move under her by reason 
of the removal of tiie adjacent bricks, where the irispector 
for a municipality should have known this fact In addi- 
tion to this, it seems to us that the municipality was clearly 
negligent in permitting the remains of a brick pavement 
upwi a street in a large municipality which was frequently 
traveled, and which they must have known, or should have 
known, might result in injuries to those using the sidewalk. 

There can be no question of the duty of the municipality 
to keep its sidewalks in a reasonably safe condition for the 
use of the i)edestrians; and it seems to us that we cannot 
say, as a matter of law, that a sidewalk from which many 
of the bricks are missing and which has existed in that 
condition foi' years is not negligence of the municipality. We 
feel, thei-efore, that the question of the negligence of the 
municipality was a proper one for submission to the jury. 

But counsel contend further in the motion for a new 
trial that the Court erred in its charge to the jui-y, in that 
certain evidence was misquoted, and they claim that in 
quoting the evidence of the plaintiff the Court stated that 
the plaintiff had testified that the brick tilted under her 
whereas the plaintiff had testified that the brick moved. 
We do not know that this is an important matter,- for it 
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seems to us that "tilting" and "moving" is practically the 
same thing. But we would call attention to the fact, in 
passing, that the lady who accompanied her did testify that 
the brick had tilted under the plaintiff. 

In addition to this counsel for the defense have taken 
a general exception to the charge, and at no time called the 
Court's attention to the fact of this alleged misquotation 
of the evidence, although they were present and heard the 
charge to the jury. 

Counsel further complains that the photograph admitted 
in evidence showed the entire sidewalk, and should, there- 
fore, have been excluded. We do not think that this ex- 
ception is a good one. It would be practically impossible to 
show a photograph of the sidewalk that should be confined 
to the single brick upon which the plaintiff alleges she fell, 
and it will be noted that in the charge the jury's attention 
was called to the fact that the fall was caused by the mov- 
ing of the brick, or tilting of the same, and that during the 
trial the different witnesses, including the plaintiff and the 
lady who accompanied her, designated on the photograph, 
with pencil, the pai-ticular brick or locality of it which it 
is alleged caused the injury. 

In view of what we have said heretofore we do not 
feel that we have committed any error that would prejudice 
the defendant or entitle it to a new trial ; nor do we feel that 
we have committed any error in submitting the case for the 
consideration of the juiy. 

And now, March 7, 1921, the rule for judgment non 
obstante veredicto is herewith discharged, the motion for 
a new trial is herewith oven-uled, and the Prothonotary is 
aireeted to enter judgment sur verdict? 
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In re Greek Catholic Churches 



Merger of congregations - Objections - Objectors - Reso- 
lution of membere. 

When the court finds that it is for the best interest of two 
congregations to merge into one such order will be made, though ob- 
jections have been filed by persons not having authority to object, 
after proper resolutions adopted by the lay members of both con- 
gregations. 

Petitions to merge. No. 120 & 121, November Tenn, 1920. 
G. F. Brumin and G. M. Roads, for petitioners. 
BECHTEL, P. J. 

In these cases an order of merger was filed. In support 
of that order we are now filing the following: 
FINDINGS OF FACT 

1. That the St. George Greek Catholic Church of Min- 
ersville, Schuylkill County, Pennsylvania, was incoi"porated 
by the Court of Common Pleas of Schuylkill County for the 
foregoing purposes: 

"Second. Said corporation is formed for the purpose 
of the support of public worship according to the faith, doc- 
trine, discipline and usages of the Greek Catholic Church 
United Rite." 

2. The St. Nicholas Greek Catholic Uniate Chui-ch of 
Minersville, was incorporated for the following pui-poses : 

"Second. Said coi-poration was formed for the purpose 
of woi-shipping Almighty God according to the faith, doc- 
trine, creed, discipline and usages of the Greek Catholic 
Uniate Church as prescribed by the canons and laws of the 
Ruthenian Catholic Church governed and presided over by 
the Pope of Rome." 

3. The purposes expressed in the chartera respectively 
of both the St. Nicholas and the St. George Church, evidence 
that the two churches owe allegiance to the Pope of Rome, 
and are subject to the doctrine, faith and discipline of the 
Roman Catholic Church of the Greek Rite, and neither of 
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them owe any allegiance to the Orthodox Greek Catholic 
Church. 

4. St. Georgre Church was built and the comer stone 
thereof laid under the authority of the Pope of Rome and 
the first priest who officiated therein was a Roman Catho- 
lic Priest and Archbishop Ryan is named as one of the trus- 
tees in the petition for the charter of the said church. 

5. John Pellish, Basil Cabal, Matt Cherkes, Andro Koz- 
urka, Theodore Onyskavage and Yatsko Zolosky, who signed 
the protest against the petitions for merger, are not Catho- 
lics who owe any allegiance to the Pope of Rome, but ai'e 
Orthodox Greek Catholics, who deny the. authority of the 
Pope of Rome. 

6. The Rev. John Lampart is not a priest of the Roman 
Catholic Church owing allegiance to the Pope of Rome, but 
is an Orthodox Greek Catholic who denies the authority of 
the Pope of Rome. 

7. That the protest filed against the petition of the two 
churches for merger is not signed by anyone legally belong- 
ing to the Congregation of St. George's Church. 

8. In pursuance of a resolution, duly passed by a ma- 
jority of the lay members of the congregation over twenty- 
one years of age, the St. George Greek Catholic Church 
desire to consolidate rjid merge with the St. Nicholas Greek 
Catholic Uniate Chureh. 

9. That it is for the best interests and welfare of the 
St. George Greek Catholic Church to merge and consolidate 
with the St. Nicholas Greek Catholic Uniate Church. 

10. That both congregations are of the same identical 
faith and worship. 

CONCLUSIONS OF LAW. 

1. That no one having authority to object to the grant- 
ing of the prayers contained in the petition of the respec- 
tive St. George and St. Nicholas Churches has made any 
objection to the granting of the said prayers. 

2. That those who signed the protest to the respective 
petitions under consideration ai-e in faith and discipline or- 
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thodox and not Roman Catholics and, therefore, cannot have 
a voice in deteiTnining the wants of the said respective 
churches. 

3. That all of the allegations contained in the respective 
petitions of the St. George and St. Nicholas Churches which 
are not specifically denied, are established as facts admitted 
on the record, 

4. A majority of the adult lay members of the St. George 
imd St. Nicliolas Churehes may adopt the constitution, doc- 
trine, discipline and woiship of any religious denomination 
having the same faith, doctrine and discipline. 

5. That each of said churches was established subject 
to the authority of and by the consent of the Pope of Rome 
and that no legal action was ever taken to change said dedi- 
cation or divert the property fiom the uses to which it was 
originally dedicated. 

6. That the said respective petitioners are entitled to a 
decree as prayed for in said icspectlve petitions and it is 
hereby so deciecd, counsel to prepare decrees accordingly. 



Rodgers, et al. vs. School District of Norwegian Township 



Section 406 of the Act of May 18, 1911, P. L. 309 - 
Removal of officere, employes or appointee. 

Section 406 of the Act of May 11, 1911, P. L. S09 forbids the 
removal of any officers, eiiip'oyc? or appointees of any school district 
without due notice and hearing. 

Motion for new trial. No. 226 September Term, 1920. 
George Ellis and J. F. Whalen, for motion. 
J. B. McGurl, contra. 
BECHTEL, P. J. July 25, 1921. 

The six foregoing cases were tiied before the court and 
a jury, together by agreement of counsel and are now be- 
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fore us on a motion for' a new trial. The reasons filed in 
support of said motion allege that the verdict of the jui-y 
was against the law; that the uncontradicted evidence in 
the case showed that the plaintifTs accepted the dismissal 
and made no effort to act thereafter as janitor and that the 
evidence failed to show legal employment of the plaintiff. 

The minutes of the above school district showed the 
appointment of each one of the plaintiffs for the tenn for 
which compensation is claimed. The minutes further show- 
ed that each one of the plaintiffs was dismissed and a suc- 
cessor appointed in his place. The evidence shows dis- 
missal by the secretaiy of the School Boai'd, in pursuance 
of the orders of the Board. The actions were based on Sec- 
tion 40e of the Act of May 18th, 1911, P. L., 309, which 
provides as follows: 

"The Boai'd of School Directors in any School District 
in this Commonwealth, except as herein otherwise provided, 
shall, after due notice, giving the reasons therefoi'e, and 
after hearing, if demanded, have the right, at any time, to 
remove any of its officers, employees or appointees, for in- 
competency, intemperance, neglect of duty, violation of any 
of the school laws of this Commonwealth, or other improper 
conduct" 

There was no evidence, and it is not contended that any 
reasons were given for the removal of the plaintiffs. They 
were simply notified of their removal and a demand made 
for the keys in their possession. It seems to us that this 
was a clear violation of the provision of the Act of 1911, 
supra. 

Counsel for the defendant contends that plaintiffs made 
no effort to discharge their duties after the receipt of the 
notice. We do not know that this was necessaiy. The 
School Board had formally dischai'ged them, removed them 
from office and demanded the sun-ender of the school prop- 
erty in their possession. We do not think that they were 
required to attempt to discharge their duties in defiance of 
the School Board. 
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It is further contended that the minutes showed alter- 
ations.' This in some cases is true, but these alterations were 
explained as being coiTections made by the Board when the 
minutes came up for approval. This was not denied. Surely 
the Boaixl had a right to correct its minutes before approv- 
ing them and to approve them when corrected, and such ap- 
proval of the corrected minutes would certainly make them 
the official minutes of the Board. 

We ai^e not convinced that any eiTor was made in the 
trial of this case, nor that any injustice has been done to 
the above-named defendant. 

AND NOW, July 25th, 1920, the motion for a new trial 
in each case is herewith ovemiled and the prothonotary is 
directed to enter judgment, sur vei-dict. 



Kazlauckiene vs. Armanowicz 



Jmisdiction of Common Pleas - Judgment in another 
county for same cause of action. 

Where a judgment was rendered in the Orphans' Court of Alle- 
gheny county the court of common pleas of Schuylkill will not permit 
a judgment to bs entered in the same cause of action which would 
conflict. 

Affidavit of Defense. No. 235 Januaiy Term, 1921. 
&. J. Maginnis, for plaintiff. 
M. A. Kilker, for defendant. 
BECHTEL, P. J. March 7, 1921. 

This case comes before us, and was argued before us 
on one proposition, to wit, whether or not the Court of Com- 
mon Pleas of Schuylkill County has jurisdiction. 

One Aleck Yesniski died intestate, in the City of Pitts- 
burg, in Januaiy, 1919, sui-vived by but two heirs at law, 
namely, the parties to this suit, who are sisters. At the 
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time of his decease he was possessed of ceitain goods and 
chattels, and the defendant represented to the Register of 
Wills for Allegheny County that she was the sole surviver 
and heir at law of the said Aleck Yesniski, and renounced 
her right to administer the estate, praying that lettera of 
administration be granted to the Potter Title & Tnist Com- 
pany of Pittsburgh, whereupon the said letters were gianted 
to the said Trust Company. 

The said Trust Company proceeded to aclininister upon 
said estate, and on Maich 2, 1920, the Orphans' Court of 
the County of Allegheny directed the administrator to pay 
all the net proceeds to the defendant in this suit, which the 
said Trust Company proceeded to do. The said plaintiff hav- 
ing ascertained the existing condition brought this suit for 
the recovery of her distributive shai'e of said estate fi"om 
her said sister, claiming that she had been deprived of the 
same by the fraud of the sister i-esulting in the distribution 
filed in the Orphans' Court of Allegheny County. Defendant 
claims that this Couit is without jurisdiction by reason of 
the fact 'hat the Allegheny County Orphans' Court has en- 
tered its final decree, and that decree stands unappealed from 
and unquestioned upon the record. 

There can be no question of the jurisdiction of the Or- 
phans' Court of Allegheny County, nor of the en^ry of the 
said judgment; nor can there be any question that the said 
Court, upon proper pi-oceedings, has the power to open said 
judgment and readjudicate the said estate. If we pennit 
the plaintiff to maintain this action in the Court of Common 
Pleas of Schuylkill County, and she should secure a verdict 
therein, the situation would be that the OiT)hans' Court of 
Allegheny County would have a judgment awarding the 
entire estate to the defendant in this suit, and the Common 
Pleas Court of Schuylkill County would have a judgment 
awarding half of the same estate to the plaintiff in this 
action. We do not think that this condition of affairs should 
lie permitted to arise. 

The plaintiff is deprived of no t itvht by having her take 
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such pi'oceedings as tx> her may seem proper in the Courts 
of Allegheny County for the righting of the wrong from 
which she suffers. We have no jurisdiction to review that 
judgment or the facts upon which it was entered or deter- 
mine whether or not it is correct, or whether or not the 
Court was imposed upon in its entiy. These ai-e all Ques- 
tions for the Court which entered judgment. 

Our attention has been called to no authonties decis- 
ive of this paiticulai- question, but it seems to us for the 
reasons hereinabove set forth that the plaintiff should pur- 
sue whatever remedy she may be entitled to in the Courts 
of Allegheny County, and that this Court should maintain 
i!o jurisdiction of the cause at this time, if at all. 

And now, March 7, 1921, the affidavit of defense raising 
questions of law is herewith sustained, and judgment is en- 
tered thereon in favor of the defendant. 



Mangan & Pugh vs. County of Schuylkill 



Act of June 28, 1917, P. L. 645 - Fictitious names ■ 
Estoi^. 

. The act of June 28, 1917, P. L. 645 requires all persons who 
conduct business under any assumed or fictitious name to file in 
the office of the prothonotary and the secretary of commonwealth a 
certificate setting forth the real name or names and addresses of 
all persons interested in such business. 

The defendant is not estopped from setting up the violation of 
law by the plaintiffs in ignoring said act. 
Motion to take off nonsuit. No. 359, May Teim, 1918. 
Ellis & Whalen for motion. 

C. A. Snyder, E. D. Smith and A. L. Shay, contra. 
BECHTEL, P. J. Maich 7, 1921. 

This case was brought by M. A. Mangan and W. S. 
Pugh, trading under the tiiTii name of Mangan & Pugh, 
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against the County of Schuylkill. 

At the close of the introduction of the testimony for 
the plaintiff, plaintiff's counsel amended the record by "add- 
ing: the names of Hugh Dolan and I. D. Eeahm as plaintiffs, 
members of the firm of Mangan & Pugh, so that the piain- 
tiflPs name shall read Mangan, Pugh, Dolan and Beahm." 

The plaintiffs had entered into a contract with the Coun- 
ty of Schuylkill for the erection of a certain bridge in the 
County, and a difficulty having arisen relative to the pay- 
ment therefor, this suit was brought. The contract recites 
that it was made the 16th. day of May, 1917, but concludes 
"Witness our hands and seals this 12th. day of July, 1917. 

The Act of June 28, 1917, P. L. 645, relative to assumed 
or fictitious names, provides, inter alia, 

"No individual or individuals shall hereafter carry on 
or conduct any business in ^is C<»nmonwealth under any 
assumed fictitious name, style or designation, unless the 
person or persons conducting or carrying on the same shall 
have firat filed in the office of the Secretai-y of the Com- 
monwealth and in the office of the Prothonotary, a certifi- 
cate under oath and signed by said person or persons setting 
forth the real name or names and addresses of all persons 
owning or interested in said business, and also the name, 
style or designation under which said business is being or 
will be canied on or conducted." 

At the close of plaintiff's testimony defendant asked 
for entry of a compulsory nonsuit, for the reason that plain- 
tiffs had failed to comply with the provisions of this act. 
The motion was granted and a nile entered to strike off 
same, which was heai'd before the Court in banc, and is 
now before us for disposal. 

Counsel for the plaintiffs claim that the name "Mangan 
& Pugh" is not an assumed or fictitious name, under the 
provisions of the act, and therefore is not governed by the 
same. Also that the defendant is estopped from setting 
up the failure of the plaintiffs to register under said act; 
also that the trial Judge eired in holding that the plain- 
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tiffs could not recover, having failed to file a certificate in 
accordance with the said act. 

As to the first contention, that the name of Mangan 
&Pugh is not assumed or fictitious, it seems to us that 
there can be no room for doubt that it is a trade name, and 
even though Mangan and Pugh may be proper person or 
persons in being, still that name does not disclose which 
particulai- Mangan and which particular Pugh comprise the 
firm. In addition to which, it is entirely silent as to the 
interests of Hugh Dolan and I. D. Beahm in said firm. It 
seems to us, therefore, that it is too plain foi- argument that 
the four gentleimen composing this fiiin, and doing business 
under the name of Mangan & Pugh, wei-e doing business 
under an assumed or fictitious name, and therefore come 
within the provisions of the Act of 1917, supra. 

As to the second contention, if the defendant is estopped 
from setting up the violation of law by the plaintiffs in ig- 
oring the provisions of the said act, the result would be 
that the act could never be enforced except by a prosecution 
under its penal clause. The fact of this would be to render 
nugatory its provisions and we do not feel that we would 
be justified in invoking the doctrine of estoppel to the pre- 
judice of the enforcement of an Act of Assembly. 

As to the third proposition, that failure to comply with 
the provisions of the Act prevents a recovery on the part of 
theplaintiff.thismatterhasnotbeendecidedby either of our 
appellate courts, and cannot therefore be said to be an adjudi- 
cated question. There have been a number of cases before 
the common pleas courts, in which this question has been 
involved, and they have uniformly been decided the same 
way. We do not feel it necessary to refer to each case we 
decided, but we call attention to a well considered opinion 
upon this subject in the case of Koons, etc. vs. Nice, 36 
Montgomery County Law Reporter, page 187. It seems to 
us that the reasoning in this opinion is unanswerable. As 
was well said by the teamed Judge in writing the opinion 
of tiie Court in this case, the act distinctly declares that a 
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person cannot conduct a business under an assumed name 
or designation unless HE SHALL HAVE FIRST FILED A 
CERTIFICATE. 

"It is equally unfit that a man should be allowed to 
take advantage of what the law says he ought not to do, 
where the thing is prohibited because it is a8:ainst good 
morals, or because it is against the interests of the state," 

{6R. C. L., page 701.) 

"That the Court will not lend its aid to a party who 
grounds his action upon an illegal act is the piinciple that 
must govern in this and similar ti'ansactions." 

Mitchell vs. Smith, 1 Binn., 118. 

We aie of the opinion, in view of the authorities above 
cited, and the reasoning therein employed, that the Coui-t 
committed no error in the entry of the nonsuit in this case. 

And now, March 7, 1921, the rule to show cause why 
the nonsuit should not be stricken off in this case is here- 
with discharged at the costs of the plaintiff, and the Pro- 
thonotary is directed to enter this judgment as the final 
judgment of the Court- 



Estate of Liidislas Kloucheck 



ExpendituiGS for a monument - Audit. 
The Orphans' Court will not dirt'tt pityment of money from a 

F^rsonal estate before the audit. 
etition for disbursement before Audit. 0. C. 
M. M. Burke, for petition. 
WILHELM, P. J. Octoljer 10, 1921. 

This is the petition of the administrator of the estate 
of Rev. Ladislas Kloucheck, praying for an order pennitting 
the petitioner to expend and appnopiiate an amount estimat- 
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cd to be twenty-five hundred dollars for a monument to 
be ei-ected on the decedent's grave. 

The petition sets foith that the inventoried assets of 
the estate amount to $6907.50. and that the debts of the 
estate aie approximately $5549.98; that the deceased was a 
I'riest of the Roman Catholic Church installed in Shenan- 
doah immediately preceding his death ; that he left no rela- 
tives in this cGuntiy, and that a monument ought to be erec- 
ed to his memory in size,' design and appearance commen- 
surate with his station in life. 

The diflricuity lying in the way of granting this prayer 
is in that the action of the court, if the pi"ayer be granted, 
would in practice be a distribution before the auditing of 
the account of the administi-ator, and we have heretofore 
unifoimly declined to dii-ect the payment of money from a 
personal estate before the audit. 

The amount of debts is estimated by the petitioner, but 
the tnie amount of the debts of an estate can never be as- 
ceilained before the day of the audit, and while it is proba- 
ble the amount of the debts does not exceed the estimate 
of the petitioner, it is possible that the debts may be far in 
excess of the estimiate, and creditors rights should be con- 
served. 

Coui-ts ai'c not permitted to act in an advisory capacity 
nor to usurp the disci-etion of fiduciaries. Whether or not 
a monument of this cost should be erected cannot be ascer- 
tained by the court from anything in this petition, and the 
fiduciary is always in better position to exercise discretion 
in matters of this kind than the court. 

AND NOW OCTOBER 10, 1921, the petition is dis- 



Dictzed by Google 



Estate of Thomas C. Brown 



Estate of Thomas C. Brown 



Sale of minor's interest in real estjite - Petition - Affi- 
davits - Binding papers. 

A petition for sale oi a, minor's interest in real estate must set 
out the income arising from the real eslate, cost of maintenance 
thereof and other facts whicli may ;cad tiie court to coni^lude that 
it is for the best interest of the minor that the sale should be con- 
sum matcd- 

The papers presented to the Court should be properly bound. 

Petition to sell interest of minor in real estate, 0. C. 
Joseph V. Somere, for petition. 
WILHELM, P. J. October 10, 1921. 

Edward O'Malley, guardian of Thomas C. Brown, a minor 
has filed a petition setting forth that he was appointed 
guardian by the Orphans' Court of Philadelphia on the 29th. 
day of August, 1921. and that his ward is possessed of a 
one-fourth interest in a lot or piece of ground, situate in 
the Borough of St. Clair; that Margaret Whalen has offered 
to purchase the whole of the premises described for T\vo 
Thousand Dollars, and that the pi-ice offered is a full and 
fair price, and more than can be obtained at public sale, 
and it is to the interest of the minor that the pi-opei-ty should 
be sold. 

The petitioner prays for leave to join with other pai'ties 
in interest in said sale for said price, and the prayer should 
be refused because the petition is barren of facts necessary 
to persuade the court that the interest of the minor would 
be best consei-vcd by making the order of sale, for the reason 
that the income arising from the leal estate hjis not been 
given, the cost of maintenance theieof has not been stated 
nor any other facts which would lead the court to conclude 
that it is for the best interest of the minor that the sale 
should be consummated. 

The petition is further defective in that the residence 
of the affiants, Albert Tipping and Nicholas Knapp, as to 
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the vaJue of the estate, is not given. These affiants may 
he residents of St. Clair, but if they are not residents of 
St Clair, the place where the property is situate, their opin- 
ion as to the value of the property would not have much 
persuasive value. 

It may be said in passing that this petition is not prop- 
erly bound, and this court does not receive papers for filing 
that are merely fastened tx>gether with clip. 

AND NOW OCTOBER 10, 1921 the petition is dismissed. 



Razzis vs. Philadelphia & Reading Ry. Co. 



Negligence - Contiibutoi-y negligence - Request of brake- 
men to ci-oss track. 

Where there is no evidence that the plaintiff stopped, looked and 
'istened before attempting to cross a railroad track, in responae to 
a suggestion from a brakeman that he could cross before an approach- 
ing: trajn, he is Builty of contributory neg'lig'ence and cannot recover. 
Motion to take off nonsuit. No. 123. Murch Temi, 1919. 
M. A. Kilker and W. G. Treibly for motion. 
John F. Whalen, contia. 
BECHTEL, P. J. November 14, 1921. 

This case was argued before the court in banc on a 
motion to take off the non-suit entered by the trial judge. 
The son of the plaintiffs, John Razzis, a boy of sixteen or 
seventeen years of age, was engaged in hauling ashes from 
a building west of the railroad, between Ashland and Gordon 
to a point east of the raih-oad. lie had been engaged in 
this work for sometime pi-ior to the accident. On the day 
in question, he had delivered a load and was on his way back 
for another load when he found an engine on a siding leading 
U) the Ashland Breweiy. This siding was distant from the 
main track, accoi"ding to some witnesses, ninety feet. One 
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witness places the distance as twenty feet. The siding was 
blocked by a shifting engine shifting cars thereon as the 
deceased approached it. He stopped his team and waited 
until the siding was cleared. Whether or not he "stopped, 
looked and listened," doe.s not appear. The siding having 
been cleai-ed, he crossed the same, approaching the main 
crossing. According to the evidence of all the witnesses 
in the case with but one exception, there was nothing to ob- 
struct his view up the tiacks in the dii-ection from 
which the train came as he approached. Accoi-ding to the 
one witness, there were some two, three or four cars above 
the crossing which somewhat obstiiicted the view. 

We ai'e dependent almost entirely upon the declaration 
of the deceased as to what occuned. This was admitted as 
pai-t of the res gesta. He stated that the brakeman told 
him to go ahead he could make it and slapped his hoi-se on the 
back. The horses, according to the testimony of the witness- 
es, either ti-otted or ran up on the crossing and were struck 
by a fast freight train. The evidence shows that it was the 
horses that were stiiick and not the wagon. The question 
is, was the deceased guilty of contributoiT negligence? 

Counsel for the plaintiff contend that the case is ruled 
by the case of Waltash vs. The Pennsylvania Railroad Co., 
259 Pa. State, 372. We do not think that this is so. In 
that case the party attempting to cross, "stopped, looked 
and listened" at a siding some twenty-four feet from the 
main track. It was a winter night, snowing, raining; al- 
most impossible to see anything and he appraached the 
tracks with his horse walking and had almost succeeded in 
crossing them when the sleigh was hit in the reai- end. In 
this case, if we believe the evidence of all the witnesses 
with but one exception, there was nothing to obstruct the 
view of the deceased up the tracks in the direction fiom 
which the train came. The engine whistled about a hun- 
dred to one hundred and fifty feet from the ciossing. The 
horses were sti-uck as soon as they got on the tracks. 

While the court probably could not decide as a matter 
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of law that it was the duty of the deceased to stop again 
between the siding and the crossing, if he was exercising 
due care as he approached the tracks and had "stopped, 
looked and listened "at a place at which he could see and 
heai- the approach of a train, still in this case he did not 
approach the tracks in that manner. If we believe the 
evidence of all his witnesses except one, he could readily 
have seen the approach of this freight train had he looked. 
If we believe that witness and his view was obstinicted, it 
was clearly his duty to stop at a point at which his view 
was not obstmcted, or if necessaiy, go forward to such a 
point before he attempted the crossing. 

Iq addition to this, the team did not approach the 
crossing under control. The witnesses testify, some of them, 
that the horses trotted up on the crossing and others that 
they ran. In the case relied upon by plaintiff, the paii;y 
struck approached the crossing on a walk, keeping a vigilant 
lookout for approaching trains. In this case the crossing 
was approached on a njn or a ti-ot which negatives the idea 
of the exercise of proper care, according to the circum- 
stances. There is absolutely nothing to show that any 
\igilance or cai'e was exercised by the deceased after crossing 
the siding. 

Further than this, according to his own statement, a 
brakeman, we do not know on what train, slapped his horses 
on the back and told him to go ahead, he could make it. It 
seems to us too plain for argument that this was the testing 
of a known danger. They certainly were attempting to 
"make" something, to get across before something happaned. 
This is contraiy to the law in this state. If the deceased 
attempted to make the ci'ossing before the train and did not 
succeed, as is clearly indicated by this evidence, it was no 
one's fault but his own and he cei-tainly could not recover. 
We do not think, under any aspect of this case, that the 
plaintiffs are entitled to a verdict. It seems to us to come 
very close to the case of Gasser vs. The Philadelphia & Read- 
ing Railway Company, 266 Pa., 493. 
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And Now, November 14, 1921, the rule to show cause 
why the non-suit should not be stricken off is herewith dis- 
chai-ged and the prothonotary is hereby dii-ected to enter 
final judgment in favor of the defendant. 



Girai-d Manunoth Coal Co. vs. Raven Run Coal Co. 



Equity - Demurrei- - Specific performance - Laches. 
A bill in equity which contains in const Gtencies and contradict- 
ions and prays for spccilic performance of a contract more than two 
years old will be dismissed upon demurrer. 

Bill for specific perfoi-mance - No. 1, November Term, 1919. 
R. P. Hicks, Dallas Dillinger and Owen J. Roberts, for plain- 
tiffs. 

W. K. Woodbury, G. M. Roads, P. B. Roads and J. F. Bullitt, 
for defendants. 
BECHTEL, P. J. September 12, 1921. 

The plaintiffs in this case filed a bill in equity against 
the defendants September 29, 1919. Subsequently thereto, 
several amendments were made to the original bill, which 
said amendments were so extensive and numerous that the 
court ordered the re-printing of the bill aa amended. This 
was done and the amended bill was filed April 11, 1921. 

The bill alleges, inter alia, "that on the 15th. day of 
Apiil, 1905, the then owners of a certain tract of land, locat- 
ed in Schuylkill County, entered into a written lease with 
David R. James and others of the Borough of Shenandoah, 
whereby the said lessees acquired the right to occupy and 
use said land for the pui-pose of mining coal therefrom. That 
on April 18th, 1907, by written agreement, the said lease 
passed to the plaintiff and that from April ISth, 1907, until 
the present time the plaintiff has been in open, notorious, 
actual, complete, exclusive and continuous possession of 
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said land. 

That from April 18th. 1907, until the time of the filing 
of the bill, the plaintiiT mined coal from said premises and 
paid all of the royalties required to be paid for all coal so 
mined in accordance with the tei^ns of said lease. 

That by written contract of June 8th. 1917, the de- 
fendants, except the Raven Run Coal Company, the Wentz 
Corporation and James Crosby Brown, as cotenants and own- 
era undivided of 973 1-3 twelve hundredths parts of said 
tract of land, jointly agreed to sell and convey their right, 
title and interest in and to said land, for the consideration 
of $932,777.78, of which $25,000.00 was agreed to be paid 
upon the execution of the said contract, the balance to ba 
paid upon the delivery of the deeds by the vendors. That 
the said $25,000.00 was paid. That the said contract was 
not signed by the Ladies' Aid Society of Presbyterian Hos- 
pital of Philadelphia yet the terms and conditions contained 
therein were verbally accepted by the officers of said cor- 
poi-ation at the time it was made and the plaintiff believes 
that said Society received a certain shaie of the $25,000.00 
purchase money. 

That subsequently, by two written agreements, dated 
July 16th, 1917, and July 23, 1917, the said vendoi-s in the 
said contract of July 8, 1917, by their duly authorized agents, 
Arthur W. Sheaf er and Henry W. Sheaf er, extended the date 
for the final payment of said balance to August 27th, 1917. 
That on August 7th, 1917, by written letter, the said vendors, 
by their duly authorized agent, A. W. Sheafer, infoimed the 
plaintiff herein, that said vendoi-s would not be able to deliver 
deeds or title to the full 973 1-3 twelve-hundredths paits of 
the land in question, but would be able to deliver deeds for 
958 1-6 twelve-hundredths parts. 

That on August 27, 1917, the plaintiff, by its president, 
Timothy Cockill, appeared at the place agreed upon by the 
parties to the said contract and then and there met Arthui' 
W. Sheafer and others, being the legally authorized agents 
of the said vendoi's, who stated and announced to the said 
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Timothy Cockill, that the vendore were not prepared to 
deliver deeds and title for the total 973 1-3 twelve-hun- 
dredths pai-ts of the property, but could only deliver deeds 
and title for 958 1-6 twelve-hundredths parts. Thereupon, 
the plaintiff, through its counsel, stated to the representa- 
tives of the vendors that the plaintiff was ready and willing 
to comply with the said contract of June 8, 1917, although 
the plaintiff did not then and theve have the actual purchase 
money for imjnediate delivery and payment, but that it would 
be necessaiy to have deeds and title for the full 973 1-3 
twelve-hundredths paits of the property. The said vendors 
were furthei' informed that the plaintiff would not accept 
the title or foim of deed offered by the vendors and that 
plaintiff was not satisfied with the title offered, there being 
no record pi-oof to show or give notice that all of the pacties 
and tiustees in the deeds offered to the plaintiff did not dis- 
close, neither did the records of Schuylkill County contain 
leferences to the creation of the trusts ; nor the appointment 
of the trustees and that the laws of Pennsylvania regulating 
the conveying of titles by ti"ustees and fiduciaiies has not 
been complied with. 

That at all times since the 27th. of August, 1917, the 
plaintiff has been willing and anxious to comply with the 
teiins of the said written contract and to acquire title to the 
973 1-3 twelve-hundredths. That by sundry conveyances 
made by all of the defendants herein, except the Wentz Cor- 
poration, James Crosby Brown and the Raven Run Coal Com- 
pany, fii'st to the Wentz CoiTwration, second by the Wentz 
Coiporation to James Crosby Biijwn and Lastly by James 
Ci-osby Brown to the Raven Run Coal Company, the said 
the Raven Run Coal Company claims to be the owner in fee 
of 973 1-3 twelve-hundredths parts interest in the land 
in question, contracted to be sold to the plaintiff as afore- 
said. 

That at all times before and after said sundry convey- 
ances, which were made between November 1, 1918 and July 
1, 1919, all of the defendants herein, had actual and certain 
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knowledjre and information of the complete occupation and 
possession of the land in question by the plaintiffs since 
August IS, 1905. 

That furthermore, the said Wentz Corporation, James 
Crosby Brown and the Raven Run Coal Company had actual 
and definite knowledge and notice of plaintiff's written con- 
tract of June 8, 1917 and of its terms and conditions and of 
plaintifFs equity to the lands in question prior to the making 
of any conveyances by any of the parties defendant to the 
said Wentz Corporation or to said James Crosby Brown or 
to the said Raven Run Coal Company. 

The bill prays that a decree be entered, requiring all of 
the defendants to make specific perfonnance of the said 
contract of June 8, 1917, and to execute and deliver to the 
plaintiff proper and sufficient deeds to convey 973 1-3 twelve- 
liundredths parts interest in said land upon the payment by 
the plaintiff of the balance of the agreed purchase price. 

That a decree be entered to determine and designate the 
proper party or parties, if any to whom royalties for the 
mining of coal under said lease of April 15, 1905, shall be 
paid by the plaintiff or interest to date of delivery of the 
deed conveying said premises. 

To this bill an answer has been filed by Isabel M. Tally 
Secretary of the Ladies' Aid Society of the Presbyterian 
Hospital of Philadelphia. The answer denies any knowledge 
of any of the paragraphs of the bill and demands proof of 
the same. It also alleges that the Ladies' Aid Society of 
the Presbyterian Hospital of Philadelphia is a voluntary and 
unincorporated association ; that it is not a corporation and 
that none of its members have been made parties defendant 
to the said bill. 

The Raven Run Coal Company, J. Crosby Brown, and 
the Wentz Corporation demur to the said bill, alleging that 
the complainant avers a relationship at the time of filing 
said amended bill of complaint of lessor and lessee and at 
the same time claims to be an equitable owner of the lease- 
hold estate. That the complainant does not attach copiles of 
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the conveyances from the owners to the Raven Run Coal Com- 
pany to 973 1-3 twelve-hundredths parts interest in the lands 
in question. Nor does it state the date and place of recording 
said conveyances. That the complainant does not come into 
court with clean hands in that, under the origrinal bill filed 
by the conq)lairiant and sworn to by the President of the 
Company, it is alleged that by sundry written conveyances 
the Raven Run Coal Company claims to be the owner in 
fee of 973 1-3 twelve-hundredths parts interest in said land 
contracted to be sold to the complainant and that plaintiff 
had never seen or received legal or other proof or evidence 
of any of said sundry assignments of said lessors' interest 
in said coal lands. 

Whereas, in the testimony of the hearing of the motion 
to continue or dissolve the said preliminary injunction, the 
said Timothy Cockill produced copies of the assignments of 
said owners which he admitted had been delivered to him by 
the Raven Run Coal Company long prior to the said original 
bill of complaint, and also that complainants' original bill 
alleged that between April 1907, and the time of the filing 
of said bill, September 27th, 1919, complainant had continued 
to mine coal from the leasehold premdses and that it paid 
all of the royalties required to be paid for all coal so mined 
m accordance with the terms on the said lease, whereas it 
was admitted by counsel for plaintiff and by said Timothy 
Tockill on the hearing of the motion to continue or dissolve 
the said injunction, that there was $22,944.37 royalties due 
and unpaid for coal mined under said lease, all of which was 
hnown to the said Timothy Cockill at the time of the filing 
of the said bill. 

That there is no allegation contained in said bill of complaint 
that the extension of the contract of June 8, 1917, was made 
known to the said Raven Run Coal Company before said 
Com.pany acquired title thereto. 

That complainants' bill does not make out a case which 
waiTants the court in declaring a specific performance of the 
contract of June 8, 1917 That the plaintiff has an adequate 



Dictzed by Google 



GiRARD Mammoth Coal Co. vs. Paven Run Coal Co. 51 

remedy at law. 

The remaining: defendants filed a demurrer in which 
they ask for Uie dismissal of the bill, assigning as reasons 
therefore that the said bill as amended on its face, shows 
that the Ladles' Aid Society of Uie Pi-esbyterlan Hospital 
of Philadelphia has been Improperly joined as a party de- 
fendant. 

That the bill as amended contains no allegations that 
the respondents or any of them ever held title to the lands 
described in said bill. 

That the bill as amended on its face shows that the 
plaintiff is not entitled to specific performance. 

That the bill as amended shows that the plaintiff can- 
not be granted the relief prayed for but the plaintiff has 
an adequate remedy at law." 

It will be noted in the execution of the original agree- 
ment, dated the 8th day of June, 1917, that the same was 
not executed by the Ladies' Aid Society of the Presbyterian 
Hospital of Philadelphia. It ia true that in the extension on 
the 16th of July, 1917, Arthur W. Sheafer and Hem^ Sheaf- 
er, "They themselves and as agents for the Home Mission- 
ary Society and others, grant the extension," but it is diffi- 
cult to understand how this recital would constitute the said 
Arthur W. Sheafer and Henry Sheafer as agents of the 
Ladies' Aid Society of the Presbyterian Hospital of Phila- 
delphia. 

Further, in the extension of July 23, 1917, it is specific- 
ally set forth as follows : 

"Whereas the said Ladies* Aid Society may not be in 
a position to deliver a deed for its 14 1-6 twelve-hundredths 
undivided interest on the 27th day of Augrust, 1917, there- 
fore it is further understood and agreed by and between the 
parties to the within agreement that the failure of the said 
the Ladies' Aid Society of the Presbyterian Hospital of 
Philadelphia to execute the said agreement or to deliver a 
deed for its 14 1-6 twelve hundredths undivided interest 
on the date aforesaid, shall not cause any delay or post- 
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ponement in the final settlement for the renuunins 959 1-6 
twelve-hundredths interest held by the other vendors, joined 
in the above agreement." 

This same extension recites the fact that the original 
agreement has not as yet been executed by the Ladies' Aid 
Society of the Presbyterian Hospital of Philadelphia on ac- 
count of its not being an incorporated body. Tlie only al- 
legation of which it is sought on the part of the plaintiff 
to render the Ladies Aid Society of the Presbyterian Hos- 
pital of Philadelphia subject to the relief prayer for in the 
bill is "That the terms and conditions contained in the con- 
tract were verbally accepted by the officers of said OMTwr- 
ation at the time it was made and that the said Society it 
is believed and plainly expects to be able to prove received 
a certain share or proportion of the said $25,000.00." 

'It is hardly necessary to cite authorities in support of 
the proposition that the Ladies Aid Society could not be 
bound in this way, nor do we think it can be sued in this 
way. If the Ladies' Aid Society, as aforesaid, has been in- 
corporated since the execution of this agreement with them, 
the bill should so state. This has not been done and we are, 
therefore, of the opinion that the plaintiff cannot maintain 
this bill with relation' to the Ladies' Aid Society. 

There are many inconsistencies in the bill as amended 
and some contradictions. The bill alleges the payment of all 
loyalties due under the lease up to the time of the filing 
of the bill of September 29, 1919. The same allegation is 
contained in the amended bill filed April 11, 1921 and yet the 
bill prays the court to designate the party to whom royalties 
shall be paid and counsel admit on the record that there is 
due to someone over $20,000.00 of royalties. 

Under the temis of the agreement of sale and the ex- 
tensions had thereon, the money was to be paid and the 
transfer made on the 27th day of August 1917. Although 
this was not done, due according to the allegation of the 
plaintiff to the defauli of the defendant, still, according to 
the allegations of the bill the plaintiff continued to pay roy- 
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alties lo its landlord up until the time of the fiUn^r of the 
biil of April 11, 1921, which was subaeguently a year to the 
expiration of the lease under which they were operating. 

Under the original bill the reason given for the refusal 
to accept the deeds proffered by defendant at the meeting 
of August 27th, 1919, was that the deeds conveyed but 958 
1-6 twelve-hundredths pai"ts of the property contracted for 
instead of 973 1-3 twelve-hundredths of the same. In the 
amended bill to this reason is added the additional reason 
that plaintiffs would not accept the title or the form of deed 
offered, claiming that the records did not show the right of 
defendants to convey and that the laws of Pennsylvania, 
i-egulating the conveying of titles by trustees and fiduciaries 
had not been complied with. In this same paragraph it is 
alleged that while the plaintiffs were willing to comply with 
their omtract they did not then and there have the actual 
purchase money for immediate delivery and payment This, 
notwithstanding the fact that as a result of the original 
agreement and two extensions thereon the day of the 
meeting had been fixed as the date for the transfer of the 
title and the'payment of the consideration and also notwith- 
standing the fact that on the 7th of August i^aintiffs had 
been advised in a letter of the approaching meeting and 
directed in what manner to present the funds to defendants 
for payment. 

Plaintiffs allege that the title was refused by reason 
of the failure to convey the 973 1-3 twelve-hundredths part 
of the property notwithstanding the fact that they had 
agreed that the failure to convey the 14 1-6 welve-hundredths 
owned by the Ladies' Aid Society should not l>e any cause 
for delay of the transfer of the remaining interests. 

It might be well to note in passing that the only interest 
that it is claimed was not ready to be conveyed was the 
14 1-6 twelve-hundredths owned by the Ladies' Aid Society. 
While the bill speaks of 859 1-6 twelve-hundredths and the 
latter 958 1-6 twelve-hundredths, the difference is occasioned 
by the fact that in the schedule attached to the letter of 
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Arthur W. Sheafer, dated the 7th of August, 1917, there is 
an error of one twelve-hundredth. 

The vendors declared the deal to be off, which they had 
a right to do under the terms of the agreement of sale. Did 
not the plaintiff acquiesce in this when they continued to 
pay royalties to the landlords subsequent to this date? Fur- 
ther than this, there is no allegation of any notice of the 
extension of time for the transfer of the property being 
visited upon the Raven Run Coal Coal Company, but even if 
the Raven Run Coal Company did have notice of the ex- 
tension, it expired on the 27th day of August, 1917, and ac- 
cording to the allegations of the bill, the Raven Run Coal Com- 
pany acquired its title between November 1, 1918 and July 
1, 1919. It will thus be seen that the defendants acquired 
their title more than a year after the expiration of the 
agreement of sale, during all of which time plaintiffs con- 
tinued as tenants to occupy the land in question according 
to their own averments paying rental therefore. 

In addition to this, the bill in equity is filed more than 
two years after the failure of defendants to carry out its 
agreement and almost a year after the title had been trans- 
ferred to the Raven Run Coal Company. It will further be 
noted that the plaintiff now asks the court to compel the 
defendants to transfer to it a title, which according to its 
own averments, it rejected at the time of the expiration of 
its option, as not being sufficient either in quantity or in 
law and so far as the record discloses, there has been no 
change either in the quantity or in the law aiTecting the 
title. 

Further than this we are asked to compel defendants 
to transfer a title 14 1-6 twelve-hundredths of which is own- 
ed by a defendant who is not properly upon the record and 
over whom we have no jurisdiction and who never signed 
the agreemient now sought to be enforced against it. We 
are of the opinion, under the state of facts, as disclosed by 
this record, for the reasons heretofore given, that it is our 
duty to sustain the demurrer. 
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AND NOW, September 12, 1921, the demurrers are 
herewith sustainecl and the bill is hereby dismissed. 



Borquffh of Ashland vs. Minojrue. 



Practice - Affidavit of defense - Municipal lien - Act 
1901, P. L. 364. 

The Act of 1901, P, L. 364 provides for filing liens for municipal 
rmprovements in front of properties which may abat upon more than 
one sb«et and each is a front. 
Rule for judgment. No. 146 May Term, 1921. 
L. E. Enterline, for plaintiff. 
C. W. Staudenmeir, for defendant. 
BECHTEL, P. J. October 31, 1921. 

This is a rule for judgment for want of a sufficient affi- 
davit of defense. The affidavit of defense was filed in answer 
to the scire facias sur municipal lien. The affidavit of de- 
fense raises and the counsel upon the argument raised but 
one proposition, which is purely a legal proposition, to wit ; 
the municipality had no authority to file the lien in question 
for the reason that the improvements were made on the side 
and in the rear of defendant property and not in front 
thereof. 

It is contended that sections 10, 11 and 12 of the Act 
of Assembly of 1901, P. L. 364 do not confer authority upon 
themunicipalitiestofileliensexceptfor improvements in front 
of properties. Section 10, which is the one chiefly relied upon 
by defendant, provides, inter alia, "claims for taxes, etc, 
must be filed in the Court of Common Pleas of the County 
in which the property is situate on or before the last day 
of the second calendar year after that in which the tax or 
rates are first payable ; and their municipal claims must be 
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was done IN FRONT of the paiticular property where the 
char^ against the property is assessed or made, at the time 
the work is authorized." 

Section 11, fifth paragi'aph, provides, inter alia, "the 
time for which the tax was levied or the date on which the 
work was completed IN FRONT of the particular property 
against which the claim is filed." 

Section 12, pi-ovides "the pi-operty described in muni- 
cipal claims shall include the lot in front df, or upon which, 
the work is done." The Act alEO provides, however, the 
words "municipal claim" as used in this Act mean the claim 
filed to recover for the grading, guttering, macadmizing or 
otherwise improving the cai-t-ways of any public highway; 
for grading, curbing, re-curbing, paving, repairing, construct- 
ing or repairing the foot-ways thereof. In York City vs. 
Ileitzel, page 203, the court sustain a claim for a sidewalk 
upon both streets, which is the very question the defendant 
laises here. To construe the Act as the defendant contends, 
would be to deprive municipalities of the right to pave at 
least part of the side streets and nearly all their rear streets. 

We do not think that the act contemplated this and we 
feel that it would be a forced construction, the effect of 
which would be to practically deprive municipalities of the 
rights conferred upon them by the Act. Further than this, 
however, it seems to us too plain for argument that a 
property may front on more than one street, in fact it may 
easily be understood that a properiy situated on the comer 
would front on three streets, which is the case wiUi the 
property in question here. This being so, the language of 
the Act would be followed by permitting a lien to be filed 
because the property would in fact front on the three intei^ 
secting streets and the municipal improvement would ba in 
front of said property. 

And Now, October 31, 1921, the inile for judgment for 
want of a sufficient affidavit of defense is hereby made ab- 
solute and the prothonotary is hereby directed to enter 
j Ldjrment. 
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Commonwealth vs. Gormley, et al. 



Act of July 9, 1919, P. L. 839 - Making false election 
records - Admissions by defendant. 

1. To sustain a charge of conspiracy at common law to violate 
a statute, the burden is on tlie commonwealth to estab'ish the de- 
ft-ndants' knowledge of the existence of the statute; the comnv'ssion 
of the over acts charged to have been done by virtue of an agree- 
ment as laid in the bill of indictment; and the presence of an actual 
intent on the part of the defendants to violate the statute by virtue 
of the said agreement. 

2, After the closing arguments to the jury have been made, a 
case will not be opened, on .applicat'on of a defendant, to present 
testimony on a matter of which he had knowledge when testifying 
in his own behalf. 

Motion for new trial. No. 60, January Term, 1920, 

J. B. Reilly, J. F. Whalen, H. 0. Haag and M. M. Burke, 

for motion. 

C. M. Palmer, contra. 

BERGER, J. October 24, 1921. (See 16 S. L. R. 194) 

The defendants, who have been convicted oh a retrial 
!r.d piusuant to an order in Com. v. Goimley, Appellant, 77 
Pa. Superior Ct. 298, have filed their motion for a 
new ti'ial. Tlie indictment contains two counts, but acquittal 
of tiie second oount on the first trial limited the retrial to 
the diai'ge of conspiracy. The nature of the crimes charged 
in the bill is described by the Superior Court in this lan- 
guage : "The fourth section of the Act of July 9, 1919, P. L. 
839, provides the method to be employed by election officers 
after the closing of the polls in ascertaining the result of 
primaiy elections. The fifth section provides that 'any 
election officer or clerk of the county commissioners or 
other person who knowingly inserts or knowingly permits 
to be iriseited any fictitious name, false figure, or other 
fraudulent entry on or in any assessor's list, register, list of 
voles, affidavit, tally papers, return sheet, statement, ceitif- 
icate, or oath, voucher, ballot or other I'ecord or document, 
authorized or I'equired to be made, used, signed, required. 
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retumed or pieserved for any public purpose in connection 
with any primary - - shall be guilty of a misdemeanor.' The 
indictment chai'ged the defendants in the first count with 
conspiracy to violate the above sections of tlie Act of 1919 
by falsely and unlawfully making a recoi"d of the votes cast 
at an election upon the official tally sheets and return sheets 
before the time set by the law and before the votes were 
legally asceilained. The acts done in pursuance of the 
agreement are set out in the indictment. In other words 
an executed conspiracy is charged. The second count ehai'ges 
the insertion of false figures in the tally sheets and makes 
no reference to the conspiracy," 

The evidence upon which the Commonwealth relied on 
the first trial to sustain the conviction of the defendants 
was in the nature of an admission made by them when they 
were on trial on a charge contained in another bill of indict- 
ment, that at the piimary election held September 16, 1919, 
in the Fifth Ward of the City of Pottsville, they had made a 
false and fraudulent return of the vote cast foi- candidates 
for nomination to the office of City Council. The general 
nature of the admission was that in the moi-ning of the 
election, by agreement between themselves, they entered up- 
on the official tally sheet a certain number of tallies for 
candidates for nomination to the offices of Distiict Attorney, 
Controller, Prothonotary, Clerk of the Courts, and Treasurer, 
whose names appeared unopposed upon the official ballots, 
before they knew the number of votes then cast for any of 
the candidates, and before the ballots eithei' weie or could 
hav been lawfully counted. The number of tallies entered 
in this manner for District Attorney, Controller, Prothono- 
tary, Clerk of the Courts, and Treasui'er were, respectively, 
300, 250 or 300, 320, 305, and 150. 

A more exact statement of the nature of these admis- 
sions is that Goiinley, the judge of election, and Joulwan, 
his inspector, said that early in the morning a direction was 
given by Gormley, in the presence of the entire board, to 
enter one hundred tallies for the Republican candidates un- 
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opposed on the ballot, giving as his reason that out of 437 
legistered Uepublieaii voteis, 300, more or less, actual votes 
\,'ould piobably be cast for these candidates. Joulwan, who 
did not testify in the present trial, put the tallies on the 
oificial tally sheet. Faust, the minority clerk, who did tes- 
tify, found on the tally sheet, before any ballots were count- 
ed, the number of tallies above stated. In justification, the 
defense brought out by cross-examination of the stenogi'a- 
pher who testified to these admissions, that when the ad- 
mission was made the defendants also said that each pre- 
mature tally represented an actual vote as ascertained by 
tiie actual count. But Goi-mley, who called off all of the 
ballots, in explaining the manner in which the premature 
tallies were venfied, said that he pursued one method and 
other members of the board another. By his method he 
laid aside the first 100 Republican ballots, and thereafter 
called ofl' each ballot correctly for all candidates voted for, 
whether opposed or unopposed. Faust put the tallies in addi- 
tion to those pi-ematurely entered, on the tally sheet, be- 
ginning where they ended; and he commenced to put on 
tallies at 300, 250 or 300, 320, 305, and 150, respectively. 

The Commonwealth contended that the defendants, by 
putting tallies on the official tally sheet in a manner which 
was clearly violative of the fourth section of the Act of 
1919, were each guilty of a crime, irrespective of the in- 
tent with which the act was done (the act being criminal 
by statute, regardless of intent), and that, therefore, their 
admissions that they had entered tallies (which was the 
overt act charged in the indictanent to have been done pur- 
suant to a conspiracy to violate the fourth and fifth sections 
of the Act of 1919) was the full equivalent of an admission 
that the purpose or intent of the defendants was the viola- 
tion by concert of action of said fourth and fifth sections 
of the Act of 1919. Through an erroneous belief in the cor- 
rectness of this theory, the trial judge at the first trial re- 
fused to permit the defendants to testify that each tally 
prematurely placed upon the tally sheet was taken into ac- 
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count when the vote was counted after the polls had closed, 
and charged the jury that the question of the defendants' 
intent in making premature tallies was not an issue in the 
case. The Superior Court held that the intention with which 
the defendants did the acts chaiged in the second count to 
iiave been committed by them individually, by the direct 
action of each defendant as distinguished from joint action, 
was not an element which required to be established by the 
Commonwealth in order to secure a conviction, but that to 
iiupport the chai'ge of the executed conspiracy at the com- 
mon law to violate the statute, the intent to violate thestatute 
was of the very gist of the offense, and was a question ex- 
clusively for the jury's determination. 

In arriving at this construction of the Superior Court's 
decision we rely upon the language used in speaking of the 
court's refusal to permit the defendants to testify that they 
had entered pi'emature tallies in good faith, without fraudu- 
lent intent and without malice, which is as follows : 

"The reason for the court's refusal of this point ( the 
refusal to permit the defendants to show that they acted in 
good faith, without fraud and without malice) and othei's 
of the same nature was that a defendant having violated the 
plain provisions of a statute, he cannot give his reasons why 
he did so. That a violation of the act subjects the defend- 
ant to the penalties prescribed whether he is conscious that 
he is violating the law or not. This view is no doubt cor- 
rect as applied to the second count of the indictment charg- 
ing a violation of the election laws. The legislature can de- 
cliire an act a crime rcgaidless of intent. As to the chai'ge 
of conspiracy, we think the testimony was admissible. This 
is the pivotal question in the case. May a defendant when 
charged with conspiracy show that he had no intention to 
violate the law; that there was no corrupt motive? In the 
consideration of the question it must be remembered that 
the conspiracy is a distinct offense." 

And again it was said: "The criminal quality resides 
in the intention of the parties to the agreement, construed in 
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connection with the purpose contemplated. The mere fact 
that the conspiracy has for its object the doing: of an act 
which may be unlawful, followed by the doing of such act, 
does not constitute the crime of conspiracy, unless the jury 
find that the parties were actuated by a criminal intent. In 
many cases this inference would be irresistible, in others 
the jury might find that, although the object of the agree- 
ment and the overt act were unlawful, nevertheless the 
parties charged acted under a misconception or in ignor- 
ance, without any actual criminal motive 'To make 

an agi'eement between two or more persons to do an act in- 
nocent in itself a criminal conspiracy, it is not enough that 
it appears that the act which was the object of the agree- 
ment was prohibited. The confederation must be corrupt. 
The agreement must have been entered into with an evil 
purpose, as distinguished from a purpose simply to do the 
act prohibited, in ignorance of the prohibition. This is im- 
plied in the meaning of the word conspiracy.' " 

The view taken by the defendants' counsel is probably 
best stated by quoting a colloquy between the trial judge 
and the defendants' counsel during the argument of the mo- 
tion for the direction of a verdict of not guilty. It is as fol- 
lows: 

"THE COURT ;- Let the stenographer note on the record 
my question and your answer to the question. The question 
is. Do you contend in support of the motion now before 
the Court that it is the duty of the Court to sustain your 
motion, unless the Commonwealth has introduced evidence 
wari-anting submission to the jury of the question that the 
tallies entered before the polls closed, in the presence of - 
all, and by the agreement of all, were in fact false, in that 
no votes for the said candidates were cast representing all 
of the said tallies? 

"MR. REILLY :- No. I do not submit any such propo- 
sition to the court. 

"THE COURT:- Your further contention then is, is it, 
Mr. Reilly, that there is no evidence in the case now which 
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would justify the Court in submitting the question to the 
jury whether or not these defendants or any two or more 
of them ^rreed to violate the Act of 1919, knowing it to be 
in existence? 

"MR. REILLY : :- If your Honor will permit me to in- 
terpolate the word 'sufficient', I will ^ree to that propo- 
sition, and add to that that the jury must find that they did 
it as stated in the previous proposition laid down by your 
Honor, with an intent to violate the Act of 1919." 

The Court overruled the motion to direct a verdict in 
favor of the defendants, and submitted the case to the 
jury. The jury was instructed that the burden was upon 
the Commonwealth to establish beyond a reasonable doubt 
three essentials before a conviction could be had, viz: (1) 
a knowledge of the existence of the fourth and fifth sections 
of the Act of 1919: (2) the commission of the overt act laid 
in the indictment by virtue of an agi-eement, and (3> the 
presence of an actual intent to violate the statute by virtue 
of the said agreement. 

In support of the motion for a new trial, twenty-one 
reasons, as appears by a consolidation of all of the reasons 
heretofore filed, are now before us for disposition. The 
first, second, fifth, sixth, sixteenth, twentieth, twenty-first, 
and twenty-second laise in one fonn or another the question 
that the couit erred in refusing to direct a verdict of not 
guilty, or in affirming or refusing to affirm some proposition 
of law which would necessarily have had that effect What 
has already been said sufficiently disclosed our view con- 
cei-ning the proper disposition of these reasons. The third 
and fourth ailege error in permitting the Commonwealth to 
open its case. The eighth, eleventh and fifteenth allege en-or 
in permitting the introduction of the tally sheet in evidence, 
referred to as Exhibit No. 32. The ninth, eleventh and four- 
teenth allege en-or in permitting the production from the 
ballot box of the pamphlet of instructions to election officers, 
and its receipt in evidencej The tenth, error in the restrict- 
ion of cross-examination. The twelfth, thirteenth and sev- 
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enteenth, error in permitting the Commonwealth to account 
for its failure to produce the ballots by showing that they 
wei-e not in the ballot box at the time of the trial or for some- 
time prior thereto. The seventeenth reason also alleges 
error in permitting the deputy sheriff, Kenney, to testify 
respecting the condition of the ballot box when he first took 
it into his possession, 'i'he eighteenth and nineteenth, that 
the Court erred in not opening the case on the application 
of the defendants for the pui'pose of permitting Faust to 
give further testimony respecting the manner of checking 
the tallies prematurely entered. The question thus raised 
will be briefly discussed in the order of their statement. 

The Commonwealth was permitted to open its case 
upon application made when the motion of the defense, en- 
tered at the close of the case, for a verdict of not guilty, 
was under consideration. In the discussion of this motion, 
one of the defendants' counsel stated that the Act of 1919 
was not in print at the time the primary election was held, 
and therefore the defendants could have had no knowledge 
of its existence, and hence could not be convicted. In People 
V. Powell, 83 N. Y. 88, 93, a charge of conspiracy to violate 
a statute, it was held that since the defendwits were pi-e- 
sumed to know the law, it was proper argument to the jury 
to contend that from proof of the commission of acts pro- 
hibited by statute the intent to violate the statute could be 
inferred. It thus appears that the defendants' motion for a 
verdict would have fallen even though the Commonwealth 
had not been permitted to open its case for the purpose of 
showing an actual knowledge on the part of the defendants 
of the existence of the Act of 1919. The Court, in our opin- 
ion, did not abuse its discretion in allowing the case to be 
opened, and the defendants were not prejudiced by that 
action. 

After the case was opened the Commonwealth was per- 
mitted to offer in evidence the tally sheet, Exhibit No. 32, 
kept by Faust and produced from the Clerk of the Court'soffice 
forthe purposeof identifyingitasthe tallysheetusedbyhimin 
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checking the premature tallies and in entering the other 
tallies. The pamphlet of instructions to election officers, re- 
quired to be sent to election boards by the county commis- 
sioners, was then permitted to be taken from the ballot box 
and received in evidence, as tending to establish that the 
defendants had in their possession on the day of the election 
exact copies of the fourth and fifth sections of the Act of 
1919. This proved to be almost conclusive of their knowledge 
of the law, since neither Faust or Toppy, the only defend- 
ants who afterwards took the witness stand, failed to deny 
Luat tliey li;;d possession of this pamphlet. Hence, the eighth, 
eleventh, and fifteenth, and ninth, eleventh and fourteenth 
reasons in support of the motion for a new trial ap- 
pear to be entirely without merit. The tenth reason is so 
cleai'ly without merit that it requires no further reference. 

Since the defendants contended (knowing full well ever 
since theii' trial upon the charge of having made a false 1*6- 
tura of the vote on the office of City Council, that the bal- 
lots had disaiV€^i'od from the ballot box before it was pro- 
duced before thecountycommissioners sitting as a computing 
board) that they could not be convicted without proof of the 
actual false character of the tallies prematurely entered, it 
was entirely competent for the Commonwealth to prove that 
the production of the ballots was impossible, for the purpose 
of accounting for theii' failure to produce them. If the Com- 
mlonwealth had failed to show that they could not produce 
the ballots, the defendants might have contended that the 
failure to produce them was of itself some evidence that the 
pi-emature talhes were entirely true. 

In answer to the additional suggestion contained in the 
seventeenth i-eason, that it was enor tx) permit Deputy Sher- 
iff Kenney to tell what the condition of the ballot box was 
when he first took it into his custody, it is only necessary 
to say that he did not so testify, and that the condition of 
the ballot box immediately before he took out the pamphlet 
of instructions was brought out by the cross-examination of 
defendants' counsel. The twelfth, thirteenth and seven- 
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teenth reasons for a new hial ai'e therefore overruled. 

The eighteenth and nineteenth reasons for a new trial 
allege that the Court en-ed in the refusal to open the case 
on the defendants' application for the purpose of permitting 
Faust to make further explanation regaiding the manner in 
which he had verified the premature tallies and kept the 
tally sheet down as Exhibit No. 32. This application was 
not made until the morning following the closing argument 
to the juiy by the District Attorney. It was brought about 
by the District Attorney's reference to the tally sheet, with- 
out objection by the defense at the time, or at any time 
since then, that the actual number of tallies plainly appear- 
ing on the tally sheet for the so-called unopposed candidates 
was lai'gely in excess of the votes credited to the said candi- 
dates. The District Attorney contended, and the tally sheet 
so shows, that 425 tallies were entered for the candidates 
for nomination to the office of District Attorney, and but 
3G5 votes were rotunied; 398 tallies were entered for the 
ContioUer, and but 341 were returaed; 411 were entered for 
the Prothonotiiry, and but 352 were returned; 388 were 
entered for the Clerk of the Courts, and but 327 were re- 
turned; 308 wei-e entered for the Treasurer, and but 278 
retuined. The object of the District Attorney's reference 
to the tally sheet was, of course, to convince the jury that 
neither Faust nor any other member of the election board 
had verified the tallies, and that it tended to show that they 
hi'.d not acted in good faith, without fraud and without 
malice. During three trials in which Faust was a defend- 
ant this tally sheet was a subject under consideration. He 
must have known what appeared upon its face and had 
theretofore been overlooked until the Distiict Attorney dis- 
covered it in the course of his argument to the jury. Under 
these circumstances, we believe that the refusal to open 
Uie case to permit Faust to make explanation of his conduct 
with reference to this tally sheet was a pi-oi>er exercise of 
our discretion. 

For tiie reasons stated, the motion for a new trial must 



Dictzed by Google 



66 Clausius vs. Clausius 

be overruled. 

And now, October 24, 1921, motion for a new trial over- 
ruled, and the defendants ai-e directed to appear for sentence 
on Monday, October 31, 1921. 



Clausius vs. Clausius 



Affidavits of defense - Bald denials of averments in 
statement. 

Ba'd denials in the affidavit of defense of the averments in the 
statement are not auffic'ent to prevent judi^ment; they are equivalent 
to a full and complete written admission of every fact alleged by the 
p'aintifT; the intendments in tlie affidavit of defense are taken most 
Btrongly against the pleader for he is presumed to have stated all the 
facta involved and to have done ao as favorably to himself as h's con- 
ticience will permit 

It is the right, as well as the duty, of the trial Judge to read 
into the record, the unequivocal admiss'ons of the defendant made 
in his affidavit of defense, if counsel fails to do so. 
Motion for a new trial. No. 151, July Term, 1917. 
K. J. Graeff, for motion. 
J. O. Ulrich, contra. 
BERGER, J. November 14, 1921. 

This is a motion for a new trial, on the ground that 
the trial judge erred in holding that certain bald denials in 
the defendant's affidavit of defense were the full equivalent 
of admissions in writing, and in refusing to permit the de- 
fendant to introduce evidence in support of the 12th para- 
giaph of his affidavit of defense, of which action counsel 
for defendant in his written brief filed in support of -his 
motion for a new trial, says: "The ruling of the Court is 
particularly harsh when applied to this case for the reason 
that the affidavit of defence made a specific denial of t^e 
first eleven paragraphs of the plaintiff's statement, and then 
in the twelfth paragraph made a general explanation of the 
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nature and character of the defence, which in itself raised 
a proper issue for trial." 

The 2nd, 3rd, 6th and 8th paragraphs of the plaintiff's 
statement of claim allege the preliminary steps leading to a 
loan; the making of a loan by the plaintiff to the defend- 
ant amounting to eight hundred dollars, on July 30, 1913 ; and 
the defendant's promise torepayitwithinareasonaUetime af- 
ter demand, with interest at the legal rate. The 4th, 5th, 7th and 
9th paragraphs in identical language allege the preliminary 
steps to another loan ; the making of it in the sum of two 
hundred and fifty dollars, on July 30, 1914; and the defend- 
ant's promise to repay it within a reasonable time after de- 
mand, with interest at the legal rate. The answers made by 
the defendant to the 2nd, 3rd, 6th and 8th paragraphs of 
the plaintiff's statement, and to the 4th, 5th, 7th and 9th 
paragraphs thereof, ate identical, if we eliminate from each 
answer the number of the paragraph to which it refers. So 
eliminating the number of the paragraph of the plaintifTs 
statement, they read as follows : "The defendant denies the 
allegations in tite paragraph of the plaintiff's statement." 
The 10th paragraph of the plaintiff's statement avers that 
the contracts of loan were oral, to which the defendant re- 
plied "that Conrad Clausius never made any loan of money 
to the defendant;" and the 11th, which avers demand for 
repayment, and neglect or refusal on defendant's part to 
comiriy with the demand, is answered by the above quoted 
general denial. 

It is entirely clear that the bald denials of the averments 
made in paragraphs 2, 3, 4, 5, 6, 7, 8, 9, and 11 of the plain- 
tiff's statement, are of no avail to the defendant, and that 
the interposition of these bald denials is equivalent to a full 
and complete written admission of every fact alleged by the 
plaintiff in said jiaragraphs: Fulton Farmers Assn. v, Bom- 
berger. Appellant, 262 Pa.. 43, 46; Buehler, Appellant, v. 
United States Fashion Plate Co., 269 Pa. 428; Parry, Ap- 
pellant, T. First National Bank of Lansford, 270 Fa. 556. 
The same is true in our opinion of the answer to the 10th. 
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paragraph, because it not only is entirely evasive, but ia 
also baldly negative. Since the purpose of the Practice Act, 
nineteen fifteen, is to simplify the trial of causes by having 
the issue for trial clearly defined by the pleadings, the trial 
judge believed it to be his right, as well as his duty, under 
the authority of Buehler v. United States Fashion Plate Co., 
to read to the official stenographer from the plaintiff's state- 
ment of claim, at the very outset, the admissions of the de- 
fendant arising from his default in pleading. These admis- 
sions, which under the circumstances must be regarded as 
admissions in wi'iting, were clearly to the effect that on July 
30, 1913, the defendant boriowed from the plaintiff the sum 
of eight hundred dollars, which he promised to repay within 
a reasonable time, after demand made, with interest at the 
lawful rate, and that he had neglected and refused to make 
i-epayment after such demand had been made. The admiss- 
ions respecting the two hundred and fifty dollar loan are 
identical. When these admissions had been read upon the 
record, the plaintiff rested his case, and the defendant moved 
for a vei-dict in his favor, which we think was properly re- 
fused. 

In defense it was sought to introduce evidence under the 
12th paragi-aph of the affidavit of defense, which is as 
follows: 

"12. For further answer to the plaintiff's statement, 
the defendant says that for many years prior to the bring- 
ing of this action, Conrad Clausius, the plaintiff, a widower, 
made his home with the defendant, who furnished him with 
board, lodging, and nursing. 

"In consideration of the home furnished for Conrad 
Clausius by the defnedant, the said Conrad Clausius agreed 
to assist the defendant and his wife, Mary Clausius, in pm-- 
chasing a lot of gi-ound and dwelling-housp in the Bomugh 
of Taiiiaqua, 

"The said Conrad Clausius, at vai'ious times prior to 
July 30, 1913, made gifts of money, amounting in all to 
$600.00 to his son, John Clausius, but at no time did Conrad 
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Clausius ever ]oan any money to the defendant, nor did the 
defendant contract or a^ee to repay any part of the said 
gifts of money or any interest thereon, as the understand- 
ing and affreement between the said Conrad Clausius and 
his son, John Clausius, was that the money so given by 
Coni-ad Clausius to John Clausius was a free and voluntary 
gift and not a loan. 

"After July 30, 1913, until May 1917, Conrad Clausius 
continued to reside with his son, John Clausius, and during 
all that time, the said Conrad Clausius recognized the fact 
that the money given by him to defendant was a gift, and 
never made any request for the repayment of the same 
or for any interest thereon." 

The first and second paragraphs or subdivisions of the 
above quoted paragraph 12 of the affidavit of defense, are 
independent averments of fact which do not deny, either 
specifically or by necessary implication, any fact previously 
fdleged in the plaintiff's statement of claim, and admitted 
to be true by the default in pleading. The third paragraph 
or subdivision of said twelfth paragraph refers exclusively 
to gifts of various money aggregating $600, alleged to have 
been made by the plaintiff to the defendant at various times 
prior to the first loan, admitted by the pleadings to have 
been made July 30, 1913, and if every averment were true, 
would not constitute a defense to that loan. By wrenching 
from its context the phrase "but at no time did Conrad 
Clausius ever loan any money to the defendant," the de- 
fendant seeks to sustain his contention that the affidavit of 
defense does set up a defense to the plaintiff's claim. If 
the defendant had answered each specific allegation of the 
I^intiff's statement from paragraphs 2 to 11 inclusive by 
saying, "at no time did Conrad Clausius ever loan" me any 
money, we would have been compelled to hold that the 
answer was a bald denial, and therefore, the equivalent of 
an admission. The last paragraph or subdivision of the 
twelfth paragraph of the affidavit of defense merely refers 
to the alleged gifts, and states the legal conclusion of the 
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pleader arising from the assertion that the payment of the 
moneys alleged to have been given by the plaintiff to the de- 
fendant was not demanded, or iterest thereon requested. In 
our opinion, if the bald denials entered to the first eleven 
paragraphs of the plaintiff's statement, had in each instance 
been followed inunediately by the explanatory words of the 
twelfth paragraph of the affidavit of defense, no issue of 
fact would have arisen ; because it is our duty in construing 
equivocal averments in an affidavit of defense to apply the 
rule stated in Maguire, Appellant, v. Preferred Realty Co. 
257 Pa. 48, 52, that "the intendments (in an affidavit of 
defense) are taken most strongly against the pleader, for 
he is presumed to have stated all the facts involved, and to 
have done so as favorably to himself as his conscience will 
permit: Baker v. Tustin, 246 Pa. 4499, 501 ; Little v. Thropp, 
id., 539, 644." 

When the defendant had admitted by his affidavit of 
defense that the loans alleged to have been made to him by 
the plaintiff were made, and had not been repaid, in our 
opinion he could only have set up the defense of payment, 
payment with leave, the statute of limitations, set-off, etc 
It is our duty in the trial of cases to limit defenses strictly 
to those raised by the affidavit of defense ; Ruth-Hastings 
Glass Tube Co. v. Slattery, Appellant, 266 Pa. 288; Meyers 
V. Somerset Trust Company, Appellant, 75 Pa. Superior Ct. 
40. The niution for a new trial is without merit. 

And now, November 14, 1921, motion for a new ti'ial 
overruled. Judgment is directed to be entered upon the ver- 
dict in favor of the plaintiff and against the defendant upon 
payment of the jury fee. 
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Joint action - Court Rule 34 - Sei-vice of motion for new 
tiial - Motion nunc pro tunc. 

In an action ex contractu against two persons charged jointly 
there an be no recovery unless a joint liability be proved. 

Court Rule 34 requireB tlie motion for a new trial to be served 
upon the opposite party, but that does not preclude the court from per- 
mitting such motion to be filed nunc pro unc or from granting a new 
trial upon its own motion at any time during the term at which a 
judgment is entered upon tlie verdict. 
Motion for a new trial. No. 151, July Term, 1917. 
R. J. Graeff, for motion. 
J. 0. Ulrich, contra. 
BERGER, J. Dec. 23, 1918. 

The ground of the plaintiff's action, as disclosed by his 
statement filed under ttie "Practice Act, nineteen fifteen, 
is for the recovery of eleven hundred dollai's, with interest, 
for moneys alleged to have been loaned to the defendants 
jointly in two separate loans. The first of the said loans is 
alleged to have been eight hundred and fifty dollars, made 
May 29, 1911, and the seond two hundred and fifty dollars, 
made May 7, 1912. The contracts of loan were oral. The 
defendants filed their affidavit of defense denying that they 
had ever received any money from the plaintiff as a loan, 
or that they were indebted to the plaintiff in any sum what- 
soever. These denials were somewhat general in their na- 
ture, but the plaintiff did not question their sufficiency by 
moving for judgment. The case came on for trial at the 
September term of court, and a verdict was rendered against 
the defendants in the sum of $1044.63. 

The defendants have filed a motion for a new tria], 
which is now before us for disposition, alleging that the 
verdict is against the law, against the evidence, against the 
charge of the court, and that the court erred in overruling 
the defendants' point for a verdict in their favor. 
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The plaintiff is the father of John Clausius, and Mary 
Clausius is John's wife. He is about seventy-three years 
of age and was unable to appear in court. His depositions 
were taken February 14, 1918, and were read in evidence 
at the trial of the case. According; to his testimony the 
money sought to be recovered was loaned to his son John 
to enable him to build a house. At the time the money was 
given to John he lived with him, but no one was present 
when the money passed. The transaction was with his son 
John alone. He did not bring any action for the recovery 
of the money until after he had left his son's home. He 
now lives with another son, Conrad Clausius, Jr. 

John Clausius and his wife Mai-y, the defendants, and 
Conrad Clausius, the plaintiff, were at the home of Conrad 
Clausius, Jr., sometime in the month of August, 1913. At 
this time, according to the testimony of Conrad Clausius, 
Jr., John Clausius admitted the receipt of two loans from 
his father, one of eight hundred or eight hundred 
and fifty dollars, and the other of two hundred 
and fifty dollars. Referring to the admission of 
these loans it is testified by Elizabeth Clausius, the 
wife of Conrad Clausius, Jr., that Mary Clausius made 
the statement that it was kind of grandfather to loan them 
the sum of eight hundred dollars. This is the only testi- 
mony to sustain the finding of the jury against Mary Claus- 
ius. It is quite usual for husband and wife to refer to the 
individual acts of either by the use of the plural pronoun, 
and the alleged admission of Mary Clausius, based upon the 
use of "them," in refeirding to the alleged loan of eight 
hundred dollars, instead of "him," was insufficient in our 
opinion to justify the submission of the question of a joint 
loan to the jury for its determination. In an action ex con- 
tractu against two persons charged jointly there can be no 
recovery unless a joint liability be proved : Rowan v. Rowan, 
29 Pa. 181. It follows that the verdict in this case cannot 
be sustained, and that the defendants' point for a verdict 
in their favor should have been affirmed. 
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The plaintiff contends that the motion for a new trial 
cannot be considered because service of the said motion, and 
the reasons in support thereof, were not made upon the 
plaintiff as is required by paragraph 4, rule 34, page 70 
of our rules of court The failure to make service, as re- 
quired by said rule of court, is sufficient to justify the court 
in refusing to consider the motion and reasons assigned for 
a new trial. It does not preclude the court, however, from 
permitting the said motion to be filed nunc pro tunc, or 
fiom granting a new trial upon its own motion. The riglit 
of a court to order a new trial of its own motion is indis- 
putable. It is one of the essential functions of a judge 
sitting with a jury ; Commonwealth v. Gabor, Appellant, 209 
Pa. 201. No judgment has been entered upon the verdict 
of the jury. Our discretionary power to allow a motion for 
a new trial to be filed nunc pro tunc, or to grant a new 
trial upon our own motion, does not expire until the end of 
the term at which a judgment is entered upon a verdict: 
Hade, Appellant, v. Cumberland Val. R. R. Co., 42 Superior 
Ct. 488, 489; Commonwealth, Appellant, v. Grow, 48 Pa. 
Superior Ct. 373, 380. The rule for a new trial is there- 
fore made absolute, for the reason that the evidence does 
not establish a joint liability on the part of the defendants. 

And now, December 23, 1918, a new trial is hereby 
granted. 
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Next friend - Action - Wife of Claimant - Amendmeat. 

A next friend is one who, without being regularly appointed guar- 
ian acta for the benefit of an infant, married woman or other person 
not sui juris. 

To maintain a suit the next friend need not be appointed by the 
court. 

A wife may file a petition as next friend of her husband under 
the Workmen's Compensat on Act of June 2, 1DI5, P. L. 736, where 
tl)e husband has become insane from his injuries. 

Where, after such a petition has been filed, a guardian has been 
legally appointed for the insane workman, the record may be amended 
even after tlie statute of limitations has run, so as to substitute the 
guardian as party claimant and the award may be made to him as 
guardian. 

The only distinction in our State between instituting an action 
by a next friend or a guard'an of an infant, and so instituting one 
in behalf of a lunatic or an habitual drunkard, is that in the latter 
case the action must be brought in the name of the lunatic or habitual 
drunkard, and uf the comm ttee or guardian; and in the former it is 
brought by tiie next friend or g\iardian in the name of the infant. 
Appeals from Workmen's Compensation Board. No. 464, 
September Term, 1921. 
Otto E. Farquhar, for appeal. 
Roger J. Dever, contra. 
BERGER, J. November 7, 1921. 

This is an appeal fiom an award of compensation to 
"John Anstock, Guardian of Howard Blackwell." The claim 
petition filed August 4, 1920, was executed on form W18 
adopted by the Board for public use, by Mrs. Vema Black- 
well, the wife of the above named Howard Blackwell, and 
signed by her "Mrs. Verna Blackwell, Claimant." The pe- 
tition was entitled, "Mrs. Veraa Blackwell, wife and next 
friend of Howard Blackwell, Claimant, v. Director General 
of Raih'oads, United States Railroad Administration, Lehigh 
Valley Railroad, Defendant." It alleged in substance that 
the claimant in whose behalf the petition was filed was in 
the employ of the defendant as a machinist on Januaiy 22, 
1920, when he sustained injuries to his left hand and right 
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forehead, which resulted in insanity, causing total disability 
for an indefinite period, and it concluded with a prayer for 
an award of compensation to the claimant. 

The answer to the petition denied generally every al- 
legation of fact contained therein, and set up affiiTnatively, 
inter alia, that Mrs. Vema Blackwell had no legal claim 
for compensation and that a claim for compensa- 
tion for Howard Blackwell could only be instituted 
"by the guardian or committee of the said Howard 
Blackwell." All the testimony taken before the Referee was 
taken subject to the objection of the defendant that Mrs. 
Blackwell had no interest which entitled her to maintain the 
action. No amendment of the claim petition was moved, and 
no amendlnent of it was made by the claimant. The Referee 
in his 11th finding of fact, found that the Couii; of Common 
Pleas of Schuylkill County, on April 18, 1921 "decreed that 
Howard Blackwell is unable to take care of his property 
owing to mental weakness, and appointed John Anstock 
guardian to take care of the same," and from all the facts, 
drew the legal conclusion "that compensation is due the 
guardian of the injured employe until such time as there 
is a change in his condition." Two appeals, one from the 
Referee's findings of fact, the other alleging errors of law, 
were taken from this decision to the Board, which in an 
opinion by Jarrett dismissing the appeals, sustained the Ref- 
eree's findings of fact, conclusion of law, and affirmed his 
award. In support of the defendant's appeal from the de- 
cision of the Board, thirteen exceptions have been filed which 
counsel for the appellant have summarized into two oues- 
tions of law, which we shall state in the language of counsel, 
nnd discuss separately. 

The first question is : "1. Was Mrs. Vema Blackwell, 
wife and next friend of Howard Blackwell' the proper and 
authorized party to file a petition and institute proceedings 
for compensation under the Workmen's Compensation Act 
for injuries received by her said husband?" That is, can a 
claim petition be presented and prosecuted on behalf of an 
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inaane person durinsr the period of his insanity, by a person 
acting as his next friend. It is undisputed that Howard 
Blackwell, at the time the claim petition was filed by his 
wife as his next friend, was insane and so continues. A next 
friend is "One who, without being regularly appointed guard- 
ian, acts for the benefit of an infant, married woman, or 
other person not sui juris." Vol. 3, p. 2348, Bouvier's Law 
Dictionary. In respect to want of capacity to sue, there is 
no difference between an infant and a lunatic. It is well es- 
tablished that an infant can maintain an action in the 
name of his next friend without the appointment of such 
next friend by the court. Heft & Hix v. McGill, et al., 3 
Pa. 256, 264; Ferencz v. Greek Catholic Union, Appellant, 
54 Pa. Superior Ct 642, 647. The general principle re- 
specting the maintenance of an action by the next friend 
of an infant is stated in Morgan v. Potter 157 U. S. 195, 39 
Law Ekl. 670, in this manner. — "It is the infant, and not 
the next friend, who is the real and proper i>arty. The next 
friend, by whom the suit is brought on behalf of the in- 
fant, is neither technically nor substantially the party, but 
resembles the attorney or guardian ad litem, by whom a 
suit is brought or defended on behalf of another. The suit 
must be brought in the name of the infant, and not in that 
of the next friend." It has also been held that a lunatic or 
insane person, not yet adjudged insane, might sue by his 
next friend, though by statute it had been provided that 
the conservator or guardian of a lunatic should sue for and 
receive in his own name as conservator or guardian, all per- 
sonal property and demands due his ward. See Isle v. Cran- 
by 199 111. 39, 64 N. E. 1065; Holzheiser v. Gulf W. T. & P. 
Ry. Co. et al., 11 Tex. Civ. App. 677, 33 S W. 887. 

The only distinction in our State between instituting 
an action by a next friend or a guardian of an infant, and 
in so instituting one in behalf of a lunatic or an habitual 
drunkard, is that in the latter case the action must be 
brought in the name of the lunatic or habitual drunkard, and 
of the committee or guardian; and in the former it is 
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' brought by the next friend or guardian in the name of the 
infant. See Beale et al. v. Coon, 2 Watts 188, 184; Steel v. 
Young, 4 Watts 459 ; Jacob J. Uberoth v. The Union National 
Bank, 9 Phila. 83 ; Post's Estate, 19 D. R. 61. It is dear, 
therefore, that the want of inte.*eat on the part of Mrs. Kadc 
well in the claim for compensation presented by her in behalf 
of her husband, did not deprive her of the right to present 
his claim petition as his next friend. 

The second question of law urged by counsel is: "2. 
Could John Anstock, Guardian of Howard Blackwell, be legal- 
ly substituted, as party claimant, by amendment after the 
record was closed and the Statute of Limitations had run ?" 
This proposition has been argued upon the theory that the 
claim petition as filed was defective for want of proper par- 
ties, and that the substitution on April 18, 1921, more than 
a year after the claimant's injury, of John Anstock, the 
guardian of Howard Blackwell as the petitioner, in place 
of his wife, Vema Blackwell, acting as his next friend, in- 
troduced a new cause of action against the defendant after 
Ih limitation fixed by Sec. 315 of the Workmen's Compen- 
sation Act had run in the defendant's favor. It is true that 
a new cause of action cannot be introduced by amendment 
after the limitation has run, no matter what form the 
amendment may take, and that in some cases the introduc- 
tion of a new party necessarily results in the introduction of 
a new cause of action, as in the case of Garman v. Glass, 
197 Pa. 101. Where the right person, however, is served 
under the wrong name, the correct name may be substituted 
by amendment after the statute has run: Booth, Appellant, 
V. Dorsey, 202 Pa. 381, 385 ; Tonge v. Item Publishing Co., 
Appellant, 244 Pa. 417, 426; McGinnis, Appellant v. The 
Valvoline Oil Works, Limited, 251 Pa. 407, 409 ; Fitzgerald's 
Estate (No. 1) 252 Pa. 568, 572. So, too, the joinder of 
too many plaintiffs or defendants may be corrected by 
amendment at any time : Holmes v. Pennsylvania Railroad 
Company, Appellant, 220 Pa. 189, 193. And in Wilkinson 
V. North East Borough, Appellant, 215 Pa. 486, 491, it was 
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held that the error of the Frothonotary in issuing a sum- 
mons in assumpsit on a praecipe in trespass, was amendable 
after the statute had run. If, therefore, we have erred in 
reaching the conclusion that Mrs. Blackwell could file a 
claim petition as the next friend of her husband, it was an 
error which in our opinion could be amended at any time, 
because the substitution of one or more names as claimants 
would not in any sense change the cause of action set out 
in the claimi petition. The cause of action is the light of 
Howard Blackwell to compensation arising from an injury 
received in the course of his employment by the defendant 

No amendment of the claim petition appears to have 
been made at any time, hence, the rules of the Board re- 
specting such amendments do not seem to have been violated 
as is contended by the appellant, nor was the defendant de- 
prived of his right to plead the statute. After the evidence 
was in the Referee entered an award in favor of John Ans- 
tock, guardian of Howard Blackwell. This was an amend- 
ment of the record to conform with the evidence then be- 
fore the Referee disclosing the necessaiy parties to the 
action, and in view of the fact that such amendments may 
be made after judgment where no question of the statute 
of limitations is involved, it cannot have been ei-- 
ror. New York & Pennsylvania Co. v. New York Central 
R. R. Appellant, 267 Pa. 64, 76. The next friend, in our 
opinion, was properly superseded by the guardian, but in 
accordance with the view previously expi-essed, the award 
of the Referee should also have been entered in favor of 
Howard Blackwell in his o\vn name. Therefore, the appeal 
must be dismissed. 

And now, November 7, 1921, appeal dismissed. Judg- 
ment is hereby directed to be entered upon the award of the 
Referee as sustained by the Workmen's Compensation Board, 
in favor of Howard Blackwell and of John Anstock, guardian 
of Howard Blackwell, against the Director General of Rail- 
roads, United States Railroad Administration, Lehigh Valley 
Railroad Co., Defendant, in the sum of five thousand dollars. 
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Compensation - Quiescent condition - Accident - Com- 
pensation losses. 

Where an 'ndustrial accident causes a tubercular condition, which 
has long been quiescent,, to spring into renewed activity by reason of 
the shock and shaking up caused by the accident, the subsequent 
illness due to the renewed tubercular infection is proximately caused 
by the accident. 

Compensation losses are not made solely for the protection of 
emp'oyes in normal physical condition, but for those, also, who are 
subnormal, except in exaggerated cases where, in consequence of 
r.onst'tutional d'seases or disorders an injured workman suffers for 
a period far beyond what would be the cause if he were in ordinary 
health, in which cases compensation will be awarded on'y for the 
longest period of d'sability for which a normal person sustaining the 
same accidental injury would be disabled. 

Appeal from Compensation Board. No. 78, July Term, 1921. 
G. M. Roads for appeal. 
BERGER, J. November 14, 1921. 

The only questions raised by this appeal are, (1) Wheth- 
er the record contains any competent evidence to support 
the 9th. finding of fact made by the Board, which is as fol- 
lows: "9. The injury sustained by the said John Watson 
by this accident was violence to the physical sti'ucture of 
his body and the osteomyelitis which developed was, under 
the circumstances, a natural result and the condition 
brought on due to the accident; that is, the ankle condition 
and the osteomyelitis following so lowered the vital re- 
sistance of the said John Watson that a tubercular condition 
which was in his system at the time of the accident was 
hastened to development, causing his untimely death on 
May 19, 1919. The cause of death was tubercular peri- 
tonitis, the quick development of which was, under the 
circumstances, a resultant effect of the violence suffered," 
and (2) Whether this finding, if supported by the evidence, 
taken in connection with the other findings of fact, to 
which no exceptions have been filed, supports the conclusion 
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reached by the Board stated by it as its second conclusion 
of law, thus: "2. The decedent having met with an acci- 
dent while in the course of his employment on the premises 
of the defendant, and the injury sustained thereby being 
violence to the physical structure of his body and the tuber^ 
cular peritonitis of which he died being a resultant effect 
as stated, the claimant and the children ai-e entitled to com- 
penstion." 

The facts relating to the injury recited in the findings 
of fact numbered 4 to 8, both inclusive, may be summarized 
as follows: The claimant's decedent, in the course of his 
employment by the defendant on October 17, 1916, sprained 
his left ankle. At the time of the injury he was apparently 
in good health. He entered into a compensation agreement 
with the defendant under which he was paid continuously 
until his death on May 19, 1919, for disability resulting from 
the injury. As a result of the injury he was treated at his 
home by Dr. Behler until Januaiy 18, 1917, when he was 
taken to the hospital at Coaldale because his injured ankle 
had become infected, and osteomyelitis had set in. To re- 
lieve this condition an operation was performed January SO, 
1917, followed by a second on April 6, 1917, and a third 
about a month later, and he was discharged June 14, 1917. 
His ankle grew better slowly until some time in November 
following, when "redness appeared and a 'hole opened in 
iV " which disappeared through the application of iodine. 
The>i deceased, however, continued to suffer pain in the 
ankle; was unable to use his foot to any extent; used crutch- 
es, and did not work until his death. A post-mortem ex- 
amination was made May 20, 1919, and it revealed a miliary 
tubercular condition of a number of the internal organs, 
and two pus cavities were found in one lung. The injured 
ankle which was one-third larger than normal in the region 
of the external maleolus, bore evidence of injury to the cu- 
taneous structure in this area; was calloused to some ex- 
tent ; and in the internal part of the tibia there was a pur- 
ulent pus cavity, two to three inches in length, witti evi- 
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dence of a post involvement of this part of the tibia to the 
extent of eight inches. 

In arriving at the ultimate conclusion stated in its 9th. 
finding of fact, the Board took into consideration the undis- 
puted basic facts stated in its findings preceding the 9th, 
and the expert opinion of the physicians predicated upon 
those facts respecting the existence or non-existence of a 
causal relation between the injury and the death. All the 
witnesses were competent to testify, and their testimony 
relevant, hence we need only determine whether they gave 
any testimony which either established or tended to estab- 
lish, the casual connection between the injury and the 
death. Dr. J. C. Biddle, the renowned surgeon of the State 
Hospital at Ashland, Pa., was called by the defense, and in 
addition to his oral testimony, the defendant offered in evi- 
dence a letter from him to its counsel, dated July 7, 1920, 
and marked Exhibit C, outlining the cause of Watson's 
death, basing his opinion on the evidence which had then 
already been taken before the Referee, including the re- 
sults shown by the post-mortem examination made by Dr. 
A. J. Minor. In this letter Dr. Biddle stated that a tuber- 
cular infection lowers one's resistance, and a physical in- 
jury affords a fertile field for the work of tubercle bacillus. 
He concluded his letter by the expression of an opinion 
that "tiie injury to his (Watson's) ankle simply developed 
a tuberculous lesion." A medical definition of a lesion given 
in Funk & Wagnall's New Standard Dictionary of the Eng- 
lish Language is : "Any derangement or morbid change in 
function or structure of an organ or tissue," which defini- 
tion is supplemented by an explanatory one from Flint, 
Prim. & Prac. Med. in these words, "It is a fact, however, 
not to be lost sight of, that lesions do not constitute, but 
are the result of, disease." A fair construction of Dr. Bid- 
die's opinion, therefore, is that due to the presence of tuber- 
cular germs in the body of Watson at the time of his in- 
jury, the injury resulted in a tubercular infection of the 
ankle. A reference to Dr. Biddle's oral testimony clearly ea- 
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tabliahea that he heM to the opinion throughout. He said 
in direct examination that the trouble with the ankle was a 
local tubercular infection, and that death was due to tuber- 
cular infection "of the lunsfs, the covering of the lungs, the 
heart, the stomach, the omentum and the large and small 
intestines." In cross-examination he said the deceased had 
tubercular osteomyelitis of the left ankle, and in his opinion 
the tuberculosis s^rms were carried there from other parts 
of the decedent's body, and by reason of the accidental in- 
jury to the ankle, found a fertile field for operation there. 
All persons, he said, have tubercular germs, and without 
their presence tuberculous legs and joints could not develop. 
If Watson has been a well man at the time of his injury 
he eould not have developed a tuberculous infection and he 
would have recovered from the sprained ankle without any 
difficulty. "The fact that he had tuberculosis and received 
thb injury (the sprain of Uie left ankle) is what caused 
the local condition (the infected ankle) and caused his 
death." Dr. A. J, Minor, in testifying for the defendant, 
said that any i^ysical injury lowers the body's resistance 
to disease. The immediate cause of Watson's death was 
tubercular peritonitis. The osteomyelitis in the left ankle 
was of vei7 infectious origin, but in his opinion was of strep- 
tooocei origin. Watson's failure to get well was due to 
his tubercular condition at the time he was iniui'ed. The 
death of Watson was hastened to some indetemvinate ex- 
tent by the injury. Dr. Minor, at the time he gave his 
testimony, was an interne at the Hazleton Hospital where 
he had made the post-mortem examination upon Watson's 
body. He was not & registered physicion at the time he 
testified. Dr. T. T. McDonald, called by the claimant, said 
Uie oeteomyelitis was due to germ infection. The injury 
to the ankle may hav« lowered Watson's resistance and given 
the tuberculosis germs a fertile field for operation. Dr. 
Walter H. Blskeslee, called as an impartial witness by the 
Refrree, said a direct relation between the injury and the 
death existed, stating his reasons. He expressed tiie opinion 
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that a dual infection, one of tubercular and the other of 
streptococci origin, was the cause of Watson's death, but 
that it was impossible to tell the extent to which each sep- 
arate infection had contributed to the death. Watson might 
have died from an involvemient of the bone of the left ankle, 
as shown by the post mortem, even though he had not been 
tubercular. 

This evidence, and more to the same effect to whid\ no 
reference has been made, is in our opinion sufficient to sup- 
port the ultimate conclusion of the Board that the tubercu- 
lar peritonitis from which Watson, the claimant's decedent 
di:d, was a resultant effect of the violence suffw^. Whether 
we could have come to the same conclusion under the evi- 
dence is not a question fcH: our determination. Stahl v. 
Watson Coal Co., Appellant, 268 Pa. 452. None of the 
^ysictans were c^led upon to express any opinion vfh^^er 
the miliary tuberculosis with which the decedent's body 
was infected would have caused his early death but for the 
intervention of the injury to the ankle, and it has been 
stated as a general principle applicable in compensation 
cases tiiat "Where an industrial accident causes a tubercular 
condition, which has long been quiescent, to spring inte 
renewed activity by reason of the shock and shaking up 
caused by the accident, the subsequent illness due to the 
renewed tubercular infection is proximately caused by the 
acc'dent, and compensation can be awarded therefor: Vd. 
1, page 511, Honnold on Workmen's Compemsation. "His is 
put upon the ground that "It is a fundamental prinei^ 
that the emirtoyer takes the employe subject t« his ^ywaJ 
condition when he enters his employment. Compensation 
losses are not made solely for the protection of employes in 
normal physical condition, but for those also who are sub- 
normal, except in exaggerated cases where, in eonseqoenoe 
of constitutional diseases or disorders, such as tubercnlosis 
or syi^ilis, an injured workman suffers for a pmod far 
beyond what would be the case if he were in <»^inary faealtSi, 
in which cases compensation will be awarded only for tihe 
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longest period of disability for which a normal person sus- 
taining the same accidental injury would reasonably be dis- 
abled. It follows that neither a congenital weakness nor a 
pre-existing disease will render non-compensable an injury 
received under conditions which would otherwise make it 
comtpensable. But this does not, of couse, dispense with 
the necessity that the injury shaU have been actually caused 
by an accident or occurrence in the course of employment:" 
Vol. 1, p. 302, Honnold on Workmen' Compensation. In 
negligence cases, according to the weight of authority, "the 
accepted view is to the effect that one who by his wrong- 
ful or negligent act or default accelerates a diseased con- 
dition, thereby hastening and prematurely causing the death 
of the diseased person, cannot escape civil liability, even 
though the disease would probably have resulted in death at 
a later time without his agency:" 8 R. C. L. p. 743. In 
Brashear v. Traction Co., Appellant, 180 Pa. 392, a recovery 
for death from tetanus caused by infection, the result of 
accidental injury, was sustained on the ground that no otiier 
cause of death was assigned, and that the causal connection 
between the injury and the specific infection causing death, 
and the continuity of the effect between the accident and 
the death, had been traced through the succession of events 
following the accidental injury. In Dumbluskey v. P. & R. 
C. & I. Co., Appellant, 270 Fa. 22, where pneumonia was 
the immediate cause of death, but whether it was due to 
trauma or influenza was the point on which the case turned, 
an award was sustained on traumatic pneumonia as the 
cause of death, because death from that cause was shown 
by the evidence to have been probable or not impossible, and 
in Zukowsky v. P. & R. C. & I. Co., Appellant, 270 Pa. llrf, 
an award was sustained for death caused by hemorrhages, 
where it was shown that the hemorrhage might have been 
due either to a strain, accidentally received in the course 
of employment, or to a pre-existing ulceration of the stom- 
ach, independent of the accidental injury. The exceptions 
must therefore be dismissed and the award affirmed. 
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And now, November 14, 1921, exceptions dismissed 
and the award of ccinpensation is hereby affirmed. Judg- 
ment is directed to be entered in favor of the parties named 
in the award of the Compensation Board for the amout of 
their respective awards. 

Dissenting Opinion by KOCH, J. 

The victim of the accident in this case died from some 
other cause than the injury, and his widow is therefore not 
entitled to compensation for his death. See (f) Section 
306. Oct. 1916 P. L. 743. I must, therefore, dissent from 
the order of the court made in this case. 

The appeal raises this question; Is the widow of an 
employe entitled to c(Hnpensation when her husband who 
had consumption for many years was hurt at work and more 
than two and a half years later died of the consumption, 
but, in the opinion of physicians died earlier than he would 
have died had he not been hurt? Watson was sixty-five 
years old when he died. 

llie facts appear sufficiently in the findings of the Board 
and we will quote therefrom as follows: 

"4. On October 17, 1916 at 3 P. M. while the claimant 
(claimant's husband) was in the course of his employment, 
being actually engaged in the furtherance of the business 
of the defendant as a miner, on the premises of the defend- 
ant, to wit, at its No. 1 Nesquehoning Tunnel, he met 
with an accident which happened as follows: "While tim- 
bering he stepped on a plank and twisted his ankle and re- 
sulted in the sprain of the left ankle." 

"5. The said John Watson and the defendant com- 
pany entered into a compensation agreement for compensa- 
tion due as a result of the said accident and was paid com- 
pensation up until May 19, 19X9, aggregating $921.70. This 
compensation was paid him for disability resulting from the 
injury sustained by the accident, 

"6. That as a result of the said injury he was treated 
at his residence by Dr. Behler until January 18, 1917, when 
the ankle became infected and he was taken to the State 
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Hospit^ at Coaldale, Schuylkill County, Pa. There it was 
learned that osteomyelitis had set in and an operation to 
relieve the condition was performed on January 39, 1917. 
The decedent was confined to his bed in the hospital until 
March 29, following this operation. On April 6, 1917, the 
decedent was obliged to take to his bed again owing to the 
ankle condition and a second operation was performed. A 
tiiird operation was done one month later. He left the 
hospital and went to his home on June 14, 1917. His ankle 
grew slowly better until some time in November 1918 when 
redness appeared and a 'hole opened in it.' Iodine was 
applied and the hole closed and the inflammation dis- 
appeared. However, the deceased suffered pain in the in- 
jured ankle and affected parts ; was unable to use his foot 
to any extent and did not work, used cruttAtea, and was 
under compensation until the time of his death which oc- 
curred May 19, 1919. 

"7. That a post-mortem examination was made on 
the dead body the day following his deaUi, and it revealed 
a miliary tubercular condition of the stomach, mesent^y, 
the small and large intestines, the mesenteric glands and 
the omentum. One end of the stomadi was thickened and 
the other end showed sli|^t enlargement. The pyloric end 
of the stomach was adhered to the left lobe of the liver. 
The cardiac end of the stomach was nodular which sug- 
gested beginning malignacy. The right kidney rfiowed 
slight degeneration. The spleen revealed roughening of the 
capsule and some cloudy swelling. There wears two pus 
eavities in one lung. The left ankle was fixed and one-third 
larger than its normal size in the region of internal male- 
olus. It showed evidence of injury to cutaneous stmcture 
in this area. There was considerabe callous around tfte 
ankle, especially the interior portion. In the internal pare 
of the tibia there was a puriUent pus cavity of about two 
to three inches in length. There had been a past involve- 
ment of about eight inches to this part of the tibia. 

"8. The defendant (decedent) had been tubercular for 
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a period of fifteen to twenty years before his death ; never- 
theless he appeared to be in fairly good health. 

"9. The injury sustained by the said John Watson by this 
accidentwasviolencetothephysicalstructure of his body and 
the osteomyelitis which developed was, under the circum- 
stances a natural result and the condition brought on due 
to the accident, that is, the ankle condition and the osteo- 
myelitis following so lowered the vital resistance of the said 
John Watson that a tuberculai- condition which was in his 
system at the time of the accident was hastened to develop- 
ment, causing his untimely death on May 19, 1919. The 
cjLOse of death was tubercular peritonitis, the quick develop- 
ment of which was, under the circumstances, a resultant 
effect of the violence suffered." 

From its findings of fact the Board drew two conclu- 
siooB of law, to wit:- "1. The decedent and the defendant 
were, at the time of the accident, bound by the provisions 
of the Wortimen's Compensation Act of 1915. 

'^. The decedent having met with an accident wliile 
in the course of his emplojrment on the premises of the De- 
fedant, and the injury sustained thereby being violence to 
the physical structure of his body and the tuberculai" peri- 
tonitis of which he died being a resultant effect as stated, 
the claimant and the children are entitled to compensation." 

In accordance with its legal conclusions the Board found 
in the claimant's favor and made an award of compensation. 
Thereupon the defendant excepted to the 9th finding of 
fact, the second conclusion of law and the awai'd of com- 
pensation . One's right to except to any finding of fact 
vhish he believes is "unsupported by competent evidence" 
is conferred by the 427th Section of the act approved on the 
26th day of June, 1919, P. L. 665. 

"Competent evidence is that which the very nature of 
Hie thing to be proved requii'es as the fit and appropriate 
proof in a pailicular case:" 1 Greenleaf on Evidence, Sec- 
tion 13. First, in order to get competent evidwice compet- 
ent witnesses are required. In this case the only compet- 
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ent witnesses to prove the particular facts stated in the 
9th finding must of necessity be such persons who, by reason 
of their learning and experience, are qualified to testify. 
And the only evidence that such witnesses can give con- 
cerning the resultant effects of the sprain in Watson's left 
ankle is their individual opinions and beliefs, predicated 
upon all the facts in the case which are necessary to enable 
them to conscientiously form an opinion or belief. Such 
witnesses are expei-ts in their particular line, and their opin- 
ions are the only fit and appropriate proof in the particular 
case. Their evidence is therefore competent. 

The expert witnesses in this case consisted of four 
doctors, and their opinions, although varying and contra- 
dictory, are competent evidence in the case. The compet- 
ency of the witnesses and their testimony is for the court, 
the responsibility for the truth of the testimony rests with 
the witnesses, and the credibility of the witnesses, as well 
as the probative foree of their testimony is for the com- 
pensation board alone. A very careful and considerate 
perusal of all the expert testimony discloses no incompet- 
ency in any of the four doctors or in the relevancy of the 
testimony given by them. But the testimony is not com- 
petent to prove all tliat the claimant needs to sustain her 
claim. Taking their testimony in connection with all the 
other testimony in the case, we perceive sufficient bases 
upon which to rest the nine findings of Uie Compensation 
Board, excepting in the particulars hereinafter stated. 

The findings of fact which must be considered in dis- 
posing of this appeal may be fairly stated as follows : 

1. That on the 17th of October, 1916, John Watson, 
who had then already been a victim of tuberculosis for more 
than a dozen years, while working for the defendant, acci- 
dently sprained his left ankle and was thereafter, on account 
of the injury and its resultant effects, unable to do any more 
work; 2. That his injured ankle and its resultant effects 
so lowered Watson's vitality and powers of resistance that 
the tuberculosis in his system was given greater liberty of 
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action and in two years, seven months and two days after 
the date of the accident caused his death sooner than it 
would have occurred had his ankle not been so injured; 
3. That the immediate cause of death was tubercular peri- 
tonitis. 

If the ConKpensation Board, by the words "hastened to 
development" and "quick development" which are used in 
the 9th finding of fact, mean to say that tubei-culosis only 
developed originally after the accident, or that the "tuber- 
cular peritonitis" did not develop until after the accident 
and that It developed only as a result of the accident, the 
Board's findings in those respects are not supported by any 
evidence, competent or otherwise. The utmost that the evi- 
dence will support is that Watson's tuberculosis was acceler- 
ated as a result of the accident, and that because of that 
acceleration Watson died from tubej-cuJosis sooner than 
he would have died had he not been injured. For it was only 
in that way that "the streptococci infection **** had part 
in this man's dissolution," 

There is no evidence to show that the tubercular condi- 
tion was a hastened development." No evidence shows 
that the seeds of tuberculosis lay dormant and inactive in 
Watson's body at the time of the accident and that the 
accident set them going until they caused his death. Tuber- 
culosis had developed in Watson's body many years before 
the accident and it was only "hastened in development" as 
an indirect result of the accident. Having had tuberculosis 
or consumption when he was injured, the consumption only 
became aggravated, or was made woise and hastened, or 
accelerated because his vitality was lowered by the accident 
and its resultant osteomyelitis. Nor does the evidence show 
that there was "quick development" of the "tubercular 
peritonitis." There is not a particle of evidence to show 
whether or not tubercular peritonitis existed at the time of 
tiie accident, or whether it developed slowly or quickly. The 
streptococci germs which were down in the leg where the 
osteomyelitis existed were found no where else in Watson's 
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body. They were not found near the peritoneum. The tuber- 
cular bacilli wei-e at work in the peritoneum, and if any- 
thing, both were enabled to work faster and more effect- 
ively because they met with less i-esistance by reason of the 
fact that the osteomyelitis in Watson's leg had lowered his 
vitality and reduced his powers of I'esistance. There is, 
therefore, no competent evidence to sustain the Board's con- 
clusion of law which in effect is a mixed conclusion of fact 
andlawiornoevidenee sustainsthestatementin that conclu- 
sion to the effect that tubercular peritonitis was the resultant 
effect of the injuiy. Nor, strictly speaking, is it trUe that the 
tuberculosis was accelerated by the injury and its resultant 
effects. They did not accelerate the tuberculous condition, 
they only robbed Watson of some of his power to resist its 
ravages and it, therefore, being met with less resistance, 
accelerated its own development. The injury was, there- 
fore, responsible only for the acceleration. But acceleration 
was not the cause of death; tubercular peritonitis was the 
cause of death. 

The claimant must prove her case ; Flucker v. Carnegie 
Steel Co. 263 Pa. 113, 119. She has clearly proved injury or 
"violence to the physical structure of the body, and such 
disease or infection as naturally" resulted "therefrom;" 
Sec. 301, Act. 2 June, 1915, P. L. 738. The injuiy was a 
sprained anke by violence to the structure of the body; and 
the natural resultant effects therefrom were the osteomye- 
litis and lowered vitality of the body. But Watson did not 
die from the injuiy and its resultant effects. He died from 
a disease he had before he was injured. "And wherever 
death is mentioned as a cause for compensation •••* it shall 
mean only death resulting from **** violence and its re- 
sutant effects." Sec. 301, Act. 2 June, 1915, P. L. 738. 
"Should the employe die from some other cause than the 
injury, the liability for compensation shall cease." Sec 806 
(f) Act 2 June, 1915 P. L. 743. Mrs. Watson has not proved 
that her husband died from the injury and its resultant 
effects. He "died from some other cause." A causal con- 
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nection must of necessity exist between an injury and its 
resultant effects, and no causal connection can exist between 
the injury and the tuberculosis so fai* as the former is in 
any way accountable for the latter, because the cause must 
precede the eflfect. The injury here did not precede, it fol- 
lowfd the tuberculosis. Hence, tuberculosis was not the re- 
sultant effect of the injury. No evidence shows any causal 
connection between the two, although it shows that the 
former may have been, or was, aggravated by the latter. But 
the injury in this case cannot be said to be either the mediate 
or the immediate cause of death. That which precedes vio- 
lence cannot be said to be a resultant effect of the violence. 

I will now refer to some of the testimony. 

In that of the lay witnesses called on behalf of the 
claimant we find that Watson at the time of the accident, 
"was not physically strong, but was a delicate man." "He 
was a man that appeared to me not to be very strong." "He 
was very frail in stature and his body," "He was a tall 
thin man,and I do not think he was an extraordinary healthy 
nwn." "1 judge that the man was not a robust man." "Mr. 
Watson was not a strong man," "He did not have very good 
wind." "He said he was not strong enough to follow heavy 
work." "ITiere was one occasion when a piece of work 
had played out I offered the piece of work in the chute 
J nd he asked me to excuse him that he could not drive 
chute, that his wind was not sufficiently strong enough to 
drive chute." "He did not look strong," The witnesses 
quoted were not related to Watson. His widow testified, 
"His health was as nonnal and as good as I am. Everybody 
around the town knows he was not a sickly man. Some- 
times he had a cramp or chill but that was only now and 
then and did not last any length of time." "When he came 
home from work his foot was swollen and he could not get 
his shoe off." The services of Dr. Behler were secured and 
he said, "It was only a bad sprain." Mrs. Watson further 
testified that Watson failed in weight from the time he was 
injured until he died. Joseph L. Watson, a son of the de- 
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cedent, testified that his father's health was fine prior to 
the accident and he did not fail in health and weif^ht im- 
mediately after the accident but later on he did and con- 
tinued to lose weight until he died. 

Now I will take excerpts from the testimony of the 
four doctors. Doctor McDonald was present at the autopsy, 
and in his testimony we find the following: "I could not say 
the injuiy was tlie cause of bringing on this tubercular con- 
dition. I could say the injury could have lowered his re- 
sistance. I could not say it made him subject to this par- 
ticuar condition he died from." "Q. You know of no re- 
lation do you between the injury to the ankle and the tuber- 
cular condition? A. No positive relation." 

Doctor Minor conducted the autopsy. We will quote 
from his testimony. "Q. In your examination at the post- 
mortem and as a result of your laboratory work what did 
you find was the cause of the death of John Watson ? 
A. Why, tubereulous peritonitis ; in fact all of the abdomin- 
al organs were tubercular." "There was a cross section 
taken out of the ankle about one-half inch thick right 
through the muscles, bone, glands, connective tissues, ves- 
sels, nerves, and the examination of all of these structures 
by the technician we were unable to find any evidence of 
tuberculosis. Q. That is in the ankle? A. Yes, air. 
Q. What was the condition of the abdominal organs, and 
were their condition such as to cause death ? A. The omen- 
tum covering of the stomach, which is very thin, possibly 
one-sixteenth of an inch, was possibly three or four inches 
thick in tubercular process. The intestine, which is at least 
one inch thick was reduced and at some places completely 
closed and thickened in tuberculai* process. The mesentery 
which holds the intestines in place was gi'eatly thickened 
and adherent to portions of the intestines pulling them to- 
gether, and the whole abdominal structure was greatly 
thickened and I do not see how a person's bowels could 
possibly move ; it would cause an obstruction. Q. Did that 
cause the death of Watson? A. Peritonitis, tubercular 
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infection. Q. What causes tuberculous peritonitis. A. Tu- 
bercular bacilli. Q. Did you find any such in the anskle 
of the deceased? A. Tubercular bacilli? No, sir." Doctor 
Minor testified that there was no tuberculous infection in 
the ankle and he made his examination in the laboratoi'y 
for the purpose of ascertaining that fact. The ankle was 
affected with osteomyelitis, which is an inflammation of the 
substance of the bone, caused in this case by streptococci 
germs which are a micro-organism of chain formation and 
capable of destroying tissue and producing pus. The strep- 
tococci germ was found only in the ankle. '*Q. Could the 
condition of the ankle, as you found by examining it super- 
induce this tubercular condition in any way. A, If it were 
extensive I think it would reduce his vitality. Q. If it 
was a direct cause? A. No, sir; it couldn't." This doctor 
said that "opening up the tibia, the middle of the bone it 
showed one-half of the tibia had been involved, one-half of 
the length of the bone being confined to the matrix, the in- 
ternal portion of the bone. The ankle showed new bone 
formation, showing it was in a descending rather than an 
ascending formation. Q. Does that mean that it was re- 
covering and coming back to normal. A. Yes sir." Doctor 
Minor further testified that nature had been fonning a new 
bone when Watson died; that about eight inches had been 
involved but that at the time of death there was only two 
or three inches involved, and that it was not extensive 
enough to lower Watson's resistance and "light up any tu- 
bercular infection there was in his system," So far as the 
ankle was aincerned, "The man had almost recovered," and 
Doctor Minor thinks that Watson's tubercular condition ac- 
counts for his failure to get well. "The extensiveness of 
the tubercular condition would prolong the course of the 
osteomyelitis." This Doctor "cannot see any relation, great 
or small, between the cause of death and Watson's injury. 
Q. Was there, in your judgment, any relationship between 
this ankle condition and the tubercular condition of the 
1 and lungs and so on? A. You mean in respect 
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to the origin? Q. Yes? A. None." Again quoting from 
Doctor Minor's testimony: "Q. Doctor, having botii con- 
ditions both were responsible for his death, that is your con- 
clusion? A. Yes, in a ceitain extent. The lung condition 
was there before, it was the first, and the abdominal con- 
dition was evidently brought about from the lung condition, 
because it was of the same origin ; it was the same infection, 
the same organism. Q. Hastened somewhat by the in- 
jury? A. Not necessarily, the man's age, environment, 
sex and others. Q. You testified it was to a little degree? 
A. Yes to a certain extent? Q. How much, you don't 
know ? A. No, sir." 

Doctor Walter H. Blakealee, who is the medical exam- 
iner for the Workmen's Compensation Board was called by 
the Board itself. In his opinion there was a relationship 
between the injury to Watson's ankle and his death. He 
regards streptococci infection as one of the severest as it 
produces a toxic condition which medical men view with 
apprehension. Speaking of Watson's leg, he said, "With 
this condition as found at the autopsy there was unquestion- 
ably over a long period of time a focus of severe infection 
from which focus there was distribution of poisonous mat- 
ters into the system which operated to dissolve the life of 
the decedent. That operating in connection and con- 
jointly with the tuberculosis, as evidenced by the finding! 
in the abdomen and in the lungs, and all factors operatinj 
together, brought about the death of the decedent. In con- 
cluding the cause of death it seems to me you must not rule 
out your findings in respect to the streptococci findings in 
the leg and rule solely on your tuberculosis findings as the 
sole cause of death. In my opinion they worked concur- 
rently and from the nature of this infection, from a medical 
standpoint the result as we found here was inevitable." 
"Q. What caused this man's death? A. Dual infection, 
Q. What was the dual infection? A. Tubercular infection 
and streptococci infection, Q. They originate in germs, 
do they not? A. They are gernis, germ infection. Q. Does 



Dictzed by Google 



Watson vs. Lehigh Coal a. Navigation Co. 96 

one germ develop the other or not? A. No, one does not 
develop the other." "•••• You can't breed streptococci in 
tuberculosis bacilli, but they will operate in the same field. 
Q. And these two germs were operating and produced the 
death of this man? A. Yes, sir. Q. Is there any living 
soul that can tell to what degree the one contributed as 
against the other to his death? A. No, sir. All you can 
say is that both operated and were operating together as 
indicated by the post-mortem findings." "Q. It is a fact 
that the predominant cause of death here was the tubercular 
condition of these organs ? A. Yes, the tubercular process 
was more wide-spread than the streptococci. Q. To what 
ext:nt did that predominate over the cause in the ankle? 
A. Foolish question, that can't be answered, besides you 
don't have to determine the degree. You can't neglect the 
fact that the streptococci infection of that leg had part 
in this man's dissolution. Q. I understand there are 
two causes and I understand you to say that the 
tubeicular condition predraninatcd over the cause of 
this man's death, over the condition in that ankle, and it is 
a foolish question to ask the degree? A. Yes, sir." "Q. 
No human being can determine that? A. No, sir. {. \f.- 
suming that this man did have the tubercular germ in his 
system and received an injury to his ankle resulting in 
streptococci infection, such as the testimony and post-mor- 
tem finding disclose in this case, what effect, if any, woii'd 
that have toward reducing his resistance and causing death 
to terminate at an earlier date than othei-wise with the tuber- 
cular germ? A, The effect would be to lower hi^ resis- 
tance to a marked degree because of the toxic material 
formed by the streptococci germs and in that way allow 
the tubercular bacilli to become operative. The tubei-culai- 
peritonitis is often a teimina] found in these tubercuU>r 
cases, especially where there has been added to it a second- 
ary infection from any source whatever." "Q. You mmva 
that it is your opinion that the man would have died vith- 
out having any tubercular condition? A. I didn't say he 
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would have died, I said he could have died. Q. What is the 
difference between the two, between would and could? A. 
That he could have died from the effects of streptococci in- 
fection of that bone? Q. When? A. When his time canie; 
when he had been exhausted by toxic material. Q. Couldn't 
he have recovered from that? A. Yes he could have i-e- 
covered and he could have died." Now if it may be inferred 
from such testimony that both diseases caused Watson's 
death then he died from some other cause than the inju'y 
and its resultant effects atone and compensation would not 
be allowable. But the board did not find that he died from 
both causes - it found that he died from only the one in- 
fection, namely, the tubercular. 

Doctor Biddle says that if the ankle infected', had any 
rjL'.tion to Watson's death it was very small. He testified: 
"I, therefore, affirm that it is my opinion from a long and 
varied experience in the treatment of such cases, and the 
reading of this testimony, that Mr. Watson died of tuber- 
culosis in the lungs ,the pleura ,the heart, the stomach, the 
omentum, intestines and that the injury to his ankle simply 
developed a tuberculous lesion." "He had an injury there; 
the bicod vessels were injured; he had tuberculous geims 
in his blood stream and they located there and consequently 
there would be local infection from the original lung con- 
dition. 

. The blood stream from the lung cai'ried this infection from 
the lung into the foot and located there and that is what 
gave him his foot trouble? A. Yes, sir." Doctor Biddle 
does not think the condition of Watson's ankle reduced his 
vitality appreciably. He agrees with Doctor Minor in that 
respect. In Doctor Biddle's opinion the ankle sprain would 
not have amounted to anything at all if Watson had not had 
the tubercular germs. "Q. Watson had tuberculosis at 
the time his ankle was sprained? A. Yes, sir. Q. His 
resistance was low due to the tuberculcsts. A. Yes, sir. 
Q. The tubercular germ was carried from the lung to the 
injured part? A. Yes, sir. Q. And there set up a neAV 
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condition? A. Yes, sir. Q. Any cavity caused by tuber- 
culosis will reduce the resistance of the individual? A. Yes, 
sir. Q. And hasten death? A. Taking that broadly you 
would say yes, but in a case where you are trying to define 
the cause I think it is fair to go to the original and not the 
secondary. Q- In other words your opinion is that since 
Watson had tubereulosis, since he was injured, that is what 
caused his death? A. Yes, sir. Q. It caused his death? 
A. I located all his trouble in his lung. Q. That is what 
you meant from that answer. A. Yes, sir. Q. Any injury at 
all that happens to the human .system is a weakening of 
the system to some extent? A. Yes. sir at that point." 
In Doctor Biddle's opinion tubt^rculosis caused both local 
conditions - in Watson's lung ami in his le-r - and caused 
his death. 

Now the Board found the cause of death in accordance 
with the positive evidence of Doctor Minor, who conducted 
the autopsy, who testified the cause was tubercular peri- 
tonitis. The competent evidence supports that finding. The 
Board rejected the opinion and evidence of Doctor Biakes- 
lee that "dual infection" caused Watson's death. No one 
testified that the tubercular peritonitis was the resultant 
effect of the injury and there is, therefore, no competent 
evidence to support the Boai-d's legal conclusion and award. 
Nor is there any competent evidence to support the 9th 
finding so far as it seems to be that the tuberculai- peri- 
tonitis owes its origin to, or was in any sense the resultant 
effect of Watson's ankle sprain. 

The immediate cause of death must be traceable to the 
ankle sprain as the mediate cause to fix the defendant with 
i-esponsibility for Watson's death, for if he died from some 
other cause the defendant is not liable. And that he died 
from some other cause is found by the Board when it states 
the cause was tubercular peritonitis. Watson died from 
consumption and not from ankle sprain and its resultant 
effects, and the ankle sprain and its resultant efTects did not 
cause his consumption, which according to Doctor Blakeslee 
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was the predominating cause of Watson's death. When Doc- 
tors Minor and Biddle testify that the injury and its re- 
sultant effects did not appreciably contribute to the cause 
of Watson's death, and Doctor Blakeslee testifies that it is 
a fcolish Question to inquire as to the degree of such con- 
tribution, the matter of such degree is cast into the field 
of speculation for guesswork and such testimony must be 
rejected as unfit and inappropriate proof in the particular 
case. I have already said that "the credibility of the wit- 
nesses as well as the probative force of their testimony 
is for the compensation board alone:" but whether evidence 
has any probative force is a question for the court, and if 
it has no probative force, it is incompetent because it is 
not the "f.t and appropriate proof," which the case requires. 
I would reverse the decision of the Workmen's Compensa- 
tion Board. 



Ambrosavage vs. Michigan Fire & Marine Ins. Co. 



Fire Insurance - Notice of loss - Act of June 27, 1888, 
P. L. 163 - Waiver. 

If a fire insurance polcy provides for immediate notice of lou 
by fire, the insured need not comply with such requirement because 
llie Act of June 27, I8&3, P. L. 163 gives the insured ten days in 
whch to give such notice and twenty days in which to file a prelimin- 
ary proof of loss. An insurance company may waive any condition 
in ite policy by paro', although it contains a stipulation that there 
shall be no waiver, except by an express agreement in the policy. 

Motion to take off nonsuit. No. 110, September Term, 1920. 
R. A. Freiler, for motion. 
George Ellis, contra. 
KOCH, J. January 2, 1922. 

The defendant resided in the borough of New Fhiladel- 
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phia and took out a policy of insunmce in the defendant 
company for Six hundred dollars to cover his household 
goods and fumitui-e. Later he obtained from the company's 
local agent a removal permit and moved to Port Carbon 
^vhere his insui-ed property was destroyed by a fire which 
occurred in the forenoon on the 2nd of August, 1919, He 
chums that everything was either burnt or spoiled - he 
could use none of the goods. Between three and four o'clock 
in the afternoon of the same day he went to Mrs. Helen 
Bendrick, the company's local agent who had issued the 
polity to him, and told her of the fire and c^ his loss, and 
she told him she would write a letter to the company. The 
fire occurred on a Saturday and Mrs. Bendrick notified the 
co.npany of the fire by a telegram to the general agent on 
the following Monday, to which she received a reply in- 
quiring why she had not notiiied the company about the 
removal permit. A£rs. Bendrick had been to see where the 
fire was on the Monday following the fire, but Ambitwavage 
was not then at home, so he went to see her a few days 
later. About two weeks after the fire Mrs. Bendrick, in 
the presence of the insured and with his aid, nrnde a list 
of the articles destroyed totaling in value Six hundred and 
forty-seven dollars and some cents, he stating to her the 
cost value of each item. The company's adjuster, a Mr. 
Williams, came about the third week after the fire had 
occuired, went to New Phiindelphia and saw Mrs. Bendrick 
and then went to the scene of the fire. Mrs. Bendrick did 
not see Mr. Williams after he went to Ambroaavage's house, 
but in her first telegram she notified the company that 
the loss was Four hundred and fifty dollars. The company 
did not tell her to get a statement of the loss ; she went of 
her own accord and got it so she would have it ready when 
they would come again. She thought she was acting for 
both parties in that and did not act for any one specially. 
She made two copies of her original statement, or inven- 
tory and values placed thereon from informiation which she 
received from the plaintiff as to cost, but she did not keep 
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the orisrinal ; it was just a "sketch" made "on shop paper" 
She made the two copies for the plaintiff, and the company 
was to come and get one when they would call again, but 
the agent did not return. The statement had not been 
i%ady when the adjuster came, it was not made up until 
after he left. When she looked at the premises on the next 
Monday after the fire had occurred she telegraphed to the 
company her own opinion of the plaintiff's loss as $450.00. 
A. M. Waldron was the name of the general agent of the 
company, and he acknowledged that he had received Mrs. 
Bendrick's telegram. When Williams went to Ambrosav- 
age's house, Ambrosavage was not home but somebody waa 
pointed out to Williams as Ambrosavage's wife. Williams 
examined the premises but he could not talk with the woman 
on account of her foreign language. He did not return 
afterwards, nor send any one, nor did he demand further 
proof of loss at any time, but the plaintiff filed a so-called 
proof of loss in January, 1920, more than sixty days after 
the fire. Williams had visited the scene of the con- 
flagration and had been afforded every opportunity to make 
any examination he wished. He does not think that he 
told Mrs. Ambrosavage she need not call her husband, but 
she testified that she told him to wait until her husband 
came home and that Williams asked her whether she had 
a paper with everything written on, and that she did not 
understand what paper he was talking of, but he would 
not wait until her husband came home. When Williams 
went there to make an examination of the premises he 
found fire had been in two places, one in the kitchen be- 
hind the door and one in the closet under the stairs, going 
up stairs. The house was not destroyed and neither of 
of the fires could communicate with the other. He made 
a list of the things that wei'e in the house on the day when 
he was there. The fire had been veiy slight in both cases 
and the house was in practically the same condition as on 
the day of the fire, according to his idea. He did not want 
to see the husband; he went only to investigate the fire. 
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and testified "it was a made fire." The company knew noth- 
ing about the origin of the fire until he reported it He 
suspected it was incendiarism, and made a report of every- 
thin^r he found to the company. Mr. Wilson of the Are de- 
partment of Port Carbon was with him when he made 
the investigation and the State Fire Department was also 
investigating this fire. 

The insurance policy, inter alia, provides: "The in- 
sured shall give immediate notice in writing to this com- 
pany of any loss or damage, protect the property from fur- 
ther damage, forthwith separate the damaged and undam- 
aged personal property, put it in the best possible order, 
furnish a complete inventory of the destroyed, damaged 
and undamaged property, stating the quantity and the cost 
of each article, and the amount claimed thereon; and the 
insured shall within sixty days after the fire, unless such 
time is extended in writing by this company, render to 
this cmnpany proof of loss, signed and sworn to by the 
insured, stating the knowledge and belief of the insured as 
to the time and origin of the fire; the interest of the in- 
sured and of all others in the property ; the cash value of 
each item and the amount and loss or damage thereto," etc. 

On cross-examination the plaintiff admitted that he 
did not protect the property from further damage, nor aep- 
erate the damaged and undamaged personal property, nor 
put it in the best possible order. From his testimony the 
inference is warranted that he did not concern hmself at 
all about any of the property after the fire, and that he 
concerned himself only about the insurance money. Not- 
withstanding the fact that the policy required him to give 
to the company immediate notice in writing of his loss, he 
was not compelled to comply strictly therewith, because by 
virtue of the provisions of an act approved the 27th day 
of June, A. D. 1883, P. L. 165, one shall be deemed to have 
complied with such condition if he has furnished the com- 
pany at its general oiTice, or tiie company's agent, who 
countersigned the policy of insurance with notice of toss 
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within ten days from the date of the fire and a prelimin- 
ary proof of loss within twenty days of the said date. The 
plaintiff is a foreigner who is unable to fluently speak, or 
clearly understand, the Eng:lish language, but Mrs. Bendrick 
speaks both his and the English language fluently. The 
policy further provides that, "No one shall have power to 
waive any provision or condition of this policy, excepting 
such as by the terras of this policy may be the subject 
of agreement added thereto; nor shall such provision or 
condition be held to be waived unless such waiver shall be 
in writing added thereto; nor shall any ptxivlaioDS or con- 
dition of this policy, or any forfeiture, be held to be waived 
by any requirement, act or proceeding, on the part of this 
company relating to the appraisal, or to any examination 
herein provided for." 

Now is the plaintiff, in view of his own conduct, followed 
by the conduct of the company's local agent, and its ad- 
juster, relieved from strict compliance with the letter of 
the policy, Jind it is, under all the circumstances in the case, 
for a jury to say whether or not the company waived any 
of the conditions requiring a formal written notice of loss, 
signed and swoi-n to by the plaintiff? In as much as he 
gave almost immediate verbal notice of the Are to the 
local agent on the very day of the fire and she telegraphed 
to the company two days afterwards, and the receipt of her 
telegram was acknowledged, the company had written no- 
tice of the fire in the language of Mi-s, Bendrick'a telegram. 
Beatty v. Lycoming Co. Mut. Inc. Co. 66 Pa. 9, 16. 

When the plaintiff later gave to Mrs. Bendrick a verbal 
statement, setting forth the particular things destroyed, 
with their cost value, and she wrote them down on a piece 
of "shop paper," which she kept until it became destroyed 
or lost, of which she had given the plaintiff two copies, one 
for himself and the other to be delivered to the adjustor, 
upon his arrival, he did not strictly comply with the terms 
of the policy requliing him to furnish a signed statement, 
sworn to by him. No statement or proof or loss got into 
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the hands of the adjuster, or to the company, until more 
than sixty days after the fire, when the plaintiff furnished 
such a paper conformably to the I'equirements of the policy. 

The act of 1883 settles the question of an agent's au- 
thority respecting notice and proof of loss and makes such 
notice and proofs as effective when given to the local agent 
who countersigned the policy as if given directly to the 
company itself; Welsh v. Londln Assurance Corporation, 
151 Pa. 607, 611; Bush v. Hai-tford Fire Insurance Com- 
pany, 222 Pa. 419. An insurance company may waive any 
condition in its policy by parol, although it contains a stipu- 
lation that there shall be no waiver except by an express 
agreonent in the policy. Even a condition of non-waiver 
may itself be waived ; Bush v^ Hartfird Fire Insurance Com- 
pany, 222 Pa. 419, 432, 433. And "If the insured in good 
faith, and within the stipulated time, does what he plainly 
intends as a oompliance with the requirement of his policy, 
good faith equally requires that the company shall promptly 
notify him of their objections, so as to give him the oppor- 
tunity to obviate them; and mere silence may so mislead 
him, to his disadvantage, to suppose the company satis- 
fied, as to be of itself sufficient evidence of waiver by es- 
toppel:" Gould V. Insuranc3 Company, 134 Pa. 570, 588. 
If IJie proofs of loss be informal, the circumstances under 
which they are delivered may put upon the insurance com- 
pany the duty of notifying the insured of its objections 
thereto, if the want of form is to be relied upon ; Welsh v. 
London Assurance Corporation, 151 Pa. 616. "Silence on 
the part of the insurer for any considerable time after the 
receipt of such proofs of loss will be taken to be a waiver 
of the necessity for any further proof of loss, and such 
proofs, furnished by the insured, will be held to be a com- 
pliance with the conditions of the policy :" Bush v. Hartford 
Fire Insurance Company, 222 Pa. 419 ; 433 ; Wakely v. Sun 
Insurance Office, 246 Pa. 269, 272. 

However, the covenants in a policy are mutual and their 
compliance are imposed on the insured just as solemnly as 
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they are imposed upon the insurer, and no agent of either 
party may waive any covenant in a policy without authority 
to make such waiver. It can only be done by a party to 
the contract or by a duly authorized representative: Hott- 
ner v. Fire Insurance Company, 31 Supt. Ct. 461, 463; 
Knees v. Anchor Fire Insurance Co., Ibid. 521. 

Mi"s. Bendrick could not waive the plaintiff's duty to 
give the proofs of loss according to the agreement in the 
policy. "If the insured ***• chose to rely on the volun- 
tary promise of the local agent as his warrant for expung- 
ing from his c<»itract some of its important provisions and 
ignoring the warnings therein given against such attempts 
or alter or waive the terms of the writing on which his 
claim is founded, he placed himself in the position described 
by Agnew, J., in Marland v. Ins. Company, 71 Pa. 393, 
thus: "If deceived or lulled into security it was not by 
any act of the company, but by trusting to the mere opin- 
ion of one who had no authority to bind the company by 
any such expression:" Hottner v. Fire Insurance Com- 
pany, 21 Supt. Ct. 461, 464. See also Devaney v. North- 
western Insurance Co. 64 Supt. Ct. 511, 516, and Primo v. 
Safety Mutual Fii-e Ins. Co., 72 Supt. Ct. 409. "Mere ne- 
gotiations between the insured, who has not furnished proof 
of loss, and the insurance company's adjustor, or mere ex- 
pectation of a settlement without any change of position 
of the insured to his detriment are not sufficient to estab- 
lish waiver of proof of loss by the company:" Dunn v. 
Farmer's Fire Insurance Company, 84 Supt. Ct. 245. In 
the case of Primo v. Safety Mutual Fire Insurance Com- 
pany, 72 Supt. Ct. 409, the insured was a foreigner, not 
well acquainted with English and had vei*y little knowledge 
of business affairs. He suffered a partial loss by fire. He 
went to the local agent and told him, quoting his own lan- 
guage, "What I lost, the horses, and cows and grain, and 
he wrote down and he said alright, you go home and do 
nothing until I have answer from the company and when I 
have answer from the company I will let you know." He 
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visited the agent several times and tiie agent told him the 
same thmg, and he did not within twenty days furnish proof 
of loss to the local agent as required by the act of 1883, nw 
wiUiin sixty days to the company. The conduct of the 
agent was such as to make him believe that nothing fur- 
ther was required of him until the agent sent word. But 
the Superiw court said the plaintiff was not entitled to 
recover. 

"Now to constitute a waiver there should be shown 
some ofTicial act or declaration by the company during tiie 
currency of time, dispensing with it, something from which 
the insui-ed might reasonably infer that the underwriters 
did not mean to insist upon it. As was remarked by the 
prerent Chief Justice in Diehl v. Adams County Insurance 
Cemipany, 8 P. F. Smith 452, 'This never occurs unless 
intended or where the act relied on ought in equity to es- 
b^ the party from denying it.' Mere silence is not enough. 
Upon this question see also Gould v. Insurance Company, 
1S4 Pa. 570 :" Lapcevic vs. Lebanon Mutual Insurance Com- 
pany, 40 Supt. Ct 294, 300. "Waiver is essentially a matter 
of intention and cannot arise out of acts done in ignora- 
ance of material facts, ****:" Freedman v. Fire associa- 
tiMi, 168 Pa. 249, 253. If waiver be a matter of intention, 
such intention must be made to appear either directly or 
inferentialfy, and it seems to the writer that it, therefore, 
beoomies a question for a juiy when there is sufficient 
evidence bearing upon the question. As Mrs. Bendrick was 
ttie company's local agent, and was given by the plaintiff, 
in the manner hereinbefore stated, an inventory of the 
things claimed by him to have been destroyed, she must 
be regarded as being served and furnished with sndi in- 
formation for and on behalf of the company, and it was 
hea- duty to make full report of the same to the company, 
notwithstanding the informal and insufficient way in which 
lAie inventory, oi- proof of loss, was prepared. If she failed 
to make such report the penalty of such failure cannot be 
visited upon tiie plaintiff. The company must be regarded 
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as in the same position as though it had received the re- 
port from Mrs. Bendrick ; and, as already stated, it became 
the company's duty to specify its objections, if it had any 
to the report or proof of loss, such as its not being signed 
or sworn to, etc., as required by the terms of the policy. 
"The trend of our opinions has been to hold insurance com- 
panies to good faith and frankness in not concealing the 
ground of defense and thus misleading the insured to his 
disadvantage. They may remain silent except when it is 
their duty to speak and their failure to do so would operate 
as an cstoppal; but, having specified a ground of defense, 
very slight evidence has been held sutficient to establish a 
waiver as to the other grounds;" Fi-eedman v. Fire Associa- 
tion, 168 Pa. 249, 255. 

The Company's real defense, as it was apparently dis- 
closed on the trial, was incendiai'ism after the adjuster had 
visited and examined the scene of the fire. The statement 
of loss m''d3 by Mrs. Bendrick is upon two detached sheets 
of paper wi-itten with ink, without a caption or a signatuie 
or anything to indicate what it is intended for. But she 
knew, or should have known, what it was intended for. It 
contains about sixty items, and, without more, begins with, 
"1 ladies sweater $4.00," and ends with "1 table, bed room, 
5.00." The sum total which is made up of the footings on 
the two different sheets containing three columns of items 
and which appeara on one of the sheets is $647.85. The com- 
pany, therefore, knew, or is presumed to have known, what 
the paper was intended for. The statement may not have 
been accurate. Judged by a subsequent proof of loss at- 
tached to the affidavit of defense it is not accurate. But 
inaccuracy is not fatal to a proof of loss if it be made up 
by the insured to the best of his knowledge, information 
and belief. See Beatty v. Lycoming County Mutual Insur- 
ance Co., 66 Pa. 9, 17. But the plaintiff apparently did not 
rely upon the information which he had thus given to Mrs. 
Bendrick ae sufficient and therefore made out a formal proof 
of loss which he signed and swore to and sent to the com- 
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pany more ttuui sixty days often the fire; and, if our im- 
pression of Ulysess Elgin Butter Co. v. Hartford Fire Ins. 
Co. 20 Supt. Ct. 084 and of what is said of the case in 
Edelson v. Nonvich Union Fire Ins. Co., 59 Supt. Ct 379, 
385, be correct, the voluntary submission of proofs of loss 
by the plaintiff more than sixty days after the Ore takes 
out of this case "the questions of the plaintiff's being re- 
lieved from the duty of furnishing a proof of loss or the 
waiver on the part of the defendant of the necessity for 
furnishing of the same." By filing a formal proof of loss 
after sixty days, the plaintiff did not avail himself of any 
: ilegod waiver of foi-mal proof: Ulysees Elgin Butter Com- 
pany V. Hartford Insurance Company, 20 Supt. Ct. 390, 
391. And as that proof of loss was not funiished within 
sixty days from the date of the fire, the plaintiff was not 
in a position to begin this suit. Proof of loss, in some form, 
was a condition precedent to the plaintiff's right to bring 
suit We, therefore, think the non-suit was properly en- 
tered. 

AND NOW, JANUARY 2, 1922, the motion to strike 
off the non-suit is overruled, and the prothonotary is di- 
rected to enter judgment in favor of the defendant upon 
payment of the jury fee. 



Rubinsky vs. City of Pottsville. 



Acts of July 5, 1917, P. L. 682 and March 21, 1919, 
P. L. 20 - Recovery of voluntary payment for paving of 
street - Constitutional law. 

Tie acts of July 5, 1917, P. L. 682 and March 21, 1919, P. L. 
20 pravidc for cities to refund moneys paid by property owners when 
u court shall have determined that there was no liability for such 
payment when made and such acts are constitutional if they are of 
general application. 
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Case Stated. No. 192, January Term. 1922. 
E. F. LeuBchner, for plaintiff. 
M JI. Spicker, for defendant. 
KOCH, J. Januaiy 2, 1922. 

From the facts ayi-eed upon it appears that, by Tii-tue 
of an ordinance of said city approved the 2nd. day of Juim, 
191 4t that portion of West Market Stieet which lies between 
Fourth and Twelfth Streets in said city was improved and 
paved, and that en that account the sura of ?442.98 was 
assessed against certain property of Harris Rubinsky, de- 
ceased, which property abuts on said West Maj'ket Stroet; 
that the said sum of money was paid into the treasuiy of 
said city on the 4th of June, 1916 ; that &moag others whose 
property was in like manner assessed was one Howard N. 
Jotxe&, who declined to pay the assessment; that be not 
only declined to pay the assessment but resisted whan legal 
IH-oceedings were had to compel its payment. Those pro- 
ceedings wei'e entered to No. 392 May Tei-m, 1915, and, 
upon trial had before a jury, a verdict was entei'ed in his 
favor. Later an appeal by the city was taken to the Supei*- 
ior Court of Pennsylvania and the judgment upon the ver- 
dict in favor of Jones was affirmed. See Pottsville v. Jwies, 
63 Superior Court, 180. According to that decision, abutt- 
ing property owners were not liable for the improvement 
of the street, because the jury found that the Street had 
been paved or macadamized prior to that time, and that 
abutting property owners are not liable for the cost of re- 
paving said street. The assessment against the Rubinsky 
property having been voluntarily paid, the Rubinsky es- 
tate, by this suit, now seeks to compel the city to repay the 
said $442.98, and grounds its right of action uijon two acts 
of Assembly, approved respectively on the 5th. day of July 
A. D. 1917, P. L. 682 and on the 21st. day of March, A. D., 
1919, P. L. 20. 

Having voluntarily paid the said sum of $442.98 into 
the city treasury, the plaintiff is in no position to recover 
the money back, unless said Acts of Assembly enable him 



Dictzed by Google 



RuBiNSKY VS. City op Pottsvillb 



to do so: Peebles and wife v. City of Pittsburg, 101 Pa. 
304; De La Cuesta v. Insurance Company, 136 I^ 62; Bry- 
3cm V. Trustees. 168 Pa. 352 ; Davia v. Patterson, 12 Su- 
perior Court. 480; United States v. Wilson, 168 U. S. 273. 
(42 L. ed. 464). 

The title of the Act of 1917 is as follows: "An Act 
authorizing cities to refund moneys paid by propei-ty own- 
ers into their treasaries, when a court of competent juris- 
diction shall have determined that there was no Uability for 
sudi payment when made." 

The Act of 1919 upon which the plaintiff relies is 
amendatory of the one just quoted. It is so amended as 
to include boitHighs and incorporated towns. Each of the 
Acts of 1917 and 1919 contains but one section. We will 
quote the secti<m as it appears in the act of 1919, under 
lining the portions of the act of 1919 which are added to 
the Act of 1917. 

"Section 1. Be it enacted Ac, That whenever any City, 
biwough, or incorporated town, within this Commonwealth 
shall have under existing laws, paved, curbed, and guttered, 
or otherwise improved, its highways, or any of them or 
has <^ned or graded or acquired or condemned property 
in or al(H)g its highways, or any of them, at the expense 
in whole or in part of the owners of property bounding and 
abutting thereon, and such owners or any number of them 
shall have paid the assessments, levied against them by 
8U(^ dty, borough or incorporated town, or by viewers, 
for Bitch improvement, into the respective treasury , - the 
said dties, boroughs or incorporated towns are hereby au- 
thorized and empowered to refund to the said owners, or 
to their heirs or assigns, the amount of the assssment 
thus paid by them, if it shall have been determined by any 
proceeding at law or in equity by a court of competent 
jurisdiction that the owners of property bounding or abutt^ 
ing <m said highway or highways were not liable for the 
payment of such improvement at the time such improve- 
ment was ordered by the council of said cities, boroughs. 
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or incorporated towns to be made." 

On the 14th. of September, 1920, the City of Potts- 
vi le passed an ordinance entitled, "An ordinance authoriz- 
ing and directing the City of Pottsville to refund moneys 
paid by property owners into the city treasury assessed 
against them by reason of the paving, curbing and im- 
proving of West Market Street from Fourth to Twelfth 
Street, and providing for the manner of repayment of the 
same." In a preamble of seventeen separate paragraphs 
the reasons for passing the ordinance cleai'ly appear, and 
a reference is therein made to the Act of 5tii. July, 1917, 
P. L. 682, but no reference is made to the Act of 21st. 
March, 1919, P. L. 20. The ordinance consists of three sec- 
tions as follows: 

"Section 1. That the City of Pottsville is hereby au- 
thorized and directed to p.iy and refund to the several own- 
ers of property bounding and abutting on West Market 
Street from Fourth Street to Twelfth Street all such sum 
or sums of money that have been assessed against them and 
paid by them respectively into the city treasury by reason 
or on account of a certain paving, curbing and improving 
of West Market Street from Fourth Street to Twelfth 
Street in pursuance of an ordinance of the City of Potts- 
ville approved June 2, 1914. 

"Section 2. That an appropriation be made of moneys 
sufficient to pay and refund the respective property own- 
ers bounding and abutting on West Market Street from 
Fourth Street to Twelfth Street who have paid the as- 
sessments levied against them as aforesaid, at the beginning 
of the next fiscal year. 

"Section 3. That when said appi"opriation is made, and 
an item continued in the budget to cover the expenditures 
of the City for the year 1921, is set aside foi' this particular 
purpose, the Supt. of Accounts & Finance, is hereby directed 
to cause to be issued a warrant or warrants in favor of the 
said respective property owners, who have paid the assess- 
ments levied upon them as aforesaid, and the City Treas- 
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urer is dii-ected to pay the same. 

All ordinances or parts of ordinances inconsistent here- 
with are hereby repealed." 

In the fourth paragraph of the case stated, "It is a^med 
that no appropriation has been made by the City of Potts- 
TiUe in pursuance of the ordinance referred to, passed the 
14th day of September, 1921, to pay and refund the moneys 
to the plaintiff and other pi-operty owners on West iVhirket 
Street, assessed against their respective properties and paid 
by them into the city treasuiy." 

Notwithstanding the passiige of the ordinance of 1920 
by the City of Pottsville, it now resists this suit for the 
recovery of the money paid by the Ilubin:r.ky estate, upon 
the alleged ground that the Act of 1917 is unfonstitutional 
as offending against the Seventh Section of the Third Ar- 
ticle of the constitution which inter alia foibids the Gen- 
eral Assembly to pass, "any local or special law •*' regu- 
lating the affaiis of counties, cities, towns'iips, wards, l>or- 
oughs or school districts **'"' or rcfundin;? moneys legally 
paid into the treasury." 

The Act of the 25th of June, 1885, P. L. 187 regulat- 
ing the collection of taxes in the scvei'al boroughs and 
townships of this Commonwealth is a general act, although 
it is limited in its application to only the poliiica) di- 
visions mentioned in the act. Nor is that act unconstitu- 
tional because it fails to repeal^ all local laws on the same 
subject: Evans v. Phillipi, 117 Pa. 226. An Act is not 
local buv general when it is passed for the whole state: 
Co nmcnwealth v. Reynolds, 137 Pa, 389, 401. "It is the 
settled law since Wheeler v. Philadelphia, 77 Pa. 338, that 
classification based on genuine and substantial distinctions 
is within the constitutional power of the legislature and 
an act which applies to all its members of the class is general 
and not specisd:" Sugamotch Borough 192 Pa, 349, 356. 
There is na constitutional objection against classification 
of municipal divisions. Nor is there objection against legis- 
lation for each class. "It wotOd be a most unfortunate clog 
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on the improvement of our school system if Philadelphia, 
Pittsbui'fT. Allegheny and other cities could not have their 
high schodls, their manual training or industrial schools, 
or even their kindergarten without imposing the exp^ise 
of a similar establishment in every borough and sparsely 
populated township in the state." Ibid. 857. "There is 
no constitutional requirement of uniformity as to matters 
included in Section 7 of Article 3. That section is a pro- 
hibition against loud or special laws upon certain subjects 
•*. The constitutional requirement therefore is that such 
taws shall be general, not local or special, and uniformity 
of result is only one of the judiciaj tests applied to laws 
for the determination of their character as to generality. 
A law may by classification or otherwise produce some di- 
versity of result, and yet be general, for where the classi- 
fication is based on genuine distinction, its expediency is 
for legislative determination:" Stegmaier v. Jones, 203 
Pa. 47, 50 ; Commonwealth v. Middleton, 210 Pa. 582. Where 
an act affects the sc'-oo! directors of all the townships of 
the state so far aa it concerns the control of contagious and 
infectious diseases It is not a locall or a special law: School 
District v. Montgomery, 227 Pa. 370. Consequently such 
an act as the one before us, which concerns all incoi-por- 
ated districts in the state, is a general and not a local or 
special act. 

The defendant insists that the Act of 1917 is uncon- 
stitutional and that the Act of 1919, which is amendatory 
of it, must also be unconstitutional, upon the theoiy ttiat 
an unconstitutional act cannot be amended. But if the 
Act of 1917 was dead for want of constitutional support 
when enacted it was made aJive by its amendment and re- 
enactment in accordance with Section 6 of Article 3 of 
the Constitution which provides for the reviving and amend- 
ing of an act by its re-enactment and publication at length. 

It seems to the writer that if the legislature may leg- 
islate to compel abutting property owners on ati-eets in 
incorporated towns to contribute for street improvements 
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it may also leg:islate for the refunding of moneys paid by 
mutual mistake for such improvements. Of couree it may 
not pass such a law for only the City of Pottsville ; such a 
law should be of general application wherever the power 
to assess properties for municipal improvements exists by 
virtue of general law. It also seems to the writer that if 
the pl;Jntiff paid to the defendant the money in question 
under the mistaken belief that he was legally bound to pay 
it and that the city officers accepted the money under the 
mistaken belief that the city was legally entitled to receive 
the money, then there was a mutuai mistake made and in 
a proper action the plaintiff could recover without the re-' 
quii*ement of an enabling act. See Reed v. Horn, 143 Pa. 
328. 

In this case it is agi-eed by the parties that if it be 
our opinion that the City of Pottsville, under and by virtue 
of the ordinance enacted on the 14th. of September, 1920, 
and passed in puisuance of the Act of 1917, P. L. 682, is 
indebted to the plaintiff for the amount of money paid 
by him into the City Treasury, then judgment is to be 
entered in the plaintiff's favor for the sum of $442.98, but 
if we be of opinion that the Act of 1917 is unconstitutional 
as local or special legislation, and the ordinance passed in 
pursuance of it illegal, then judgment is to be entered in 
favor of the defendant. This agieement overlooks the fact 
that the Act of 1917 was re-enacted and amended so as 
to include all incoiiwrated municipalities in the state more 
than a year before the ordinance in question was passed. 
The Act of 1917 was therefore not in force when the ordin- 
ance of 1920 was passed ,and the ordinance of 1920 could 
be passed only by virtue of the Act of 1919. However, 
from the preamble of the ordinance, the casual reader would 
conclude that the authority for the passage of the ordin- 
ance is the Act of 1917, because the preamble, inter alia, 
says, "And whei'eas, an act of the Legislature, approved 
the 5th. day of July, 1917, P. L. 682, authorizing and em- 
powering cities to refund to owners of property, or their 
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heirs and nssigns, the amount of the assessment paid by 
them under such conditions." ReUance by the city upon 
the Act of 1917 for its authority in the premises was un- 
doubtedly erroneous, because its authority at the time of 
the passage of the ordinance was not the Act of 1917, it 
was the Act of 1919. Nor was it necessary for the city 
in the preamble of the ordinance to make any reference 
whatever to the source of its authority for enacting the 
ordinance. The part of the preamble as above quoted is 
therefore a harmless error. 

We think the Act of 1919 is a general law and that 
the ordinance of September 1920 is valid, and that the 
plaintiff is entitled to judgment in the case stated. The 
fact that the ordinance has been passed itself shows that 
the city is willing to return all money which it had no legal 
right to receive, but that a doubt of its right so to do makes 
it hesitate long enough to have its right tested and settled 
in this manner. 

AND NOW JANUARY 2, 1922, the Prothonotary is 
directed to enter judgment in favor of the plaintiff for 
the sum of Four hundred and forty-two dollars and ninety- 
eight cents, and an exception is allowed the defendant and 
bill sealed. 
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Life insurance - Suicide - Presumption against suicide. 

The presumption ag^ainst auic:de will stand and be decisive until 
overcome by testimony which shall outweigh the presumption and 
the party mak.ng the averment must prove it by facts which exclude 
every reasonable hypothesis of natural or accidental death. 

Notwithstand ng a certificate of the SUte Department of Health 
made pursuant to Sections 8 and 21 of the Act of June 7, 1916, P. U 
'JW, sutt.ng suicide as the cause of death, is prima facie evidence of 
suicide, its recept in evidence on the offer of the defendant, wtio 
defends in an action on an insurance policy on that ground, does not 
shift the burden to the plaintiff of establshing by the welrht and 
lair preponderance of the evidence that death was not suicidal; but 
it merely casts upon him the burden of introducing sufficient com- 
petent evidence on the question ot the cause of death to require or 
warrant tlie subm ssion of that contested question of fact to the 
jury for its determination. 

Motion for new trial. No. 283, January Term, 1920. 
E. D. Smith and C. A. Whitehouse, for motion. 
A. D. Knittle, conti'a. 
BERGER, J. December 19, 1921. 

This is a re-trial in an action upon a life insurance poli- 
cy. The new trial was granted because error had been com- 
mitted in instructing the jury on the burden of proof. The 
defense at each trial was that the insured came to his death 
within one year from the issuance of the policy of insur- 
ance, by suicide. The pertinent provision of the policy of 
insurance is as follows ; "Suicide. - - If within one year from 
the date hereof theinsuredshalldiebysuicidewhethersaneor 
insane the liability of the Company ahtdl not exceed the amount 
ofthep emiums paid on this policy." A jury has again rendered 
a verdict in favor of the plaintiff for the full amount of 
the policy. Whether the verdict shidl stand for this sum, 
or only for the first yeai-'s premium paid, is the question 
for determination raised by a motion for a new trial. Twelve 
reasons in support of this motion have been filed, but they 
were so presented by counsel for the defendant at the oral 
argument, and in their written brief, as to raise but two 
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legal questions. These are: (1) That the indisputable evi- 
dence and ■ the physical facts so conclusively established 
that the insured committed suicide, that it is the duty of 
the court so to hold as a matter of law; and (2), That the 
certificate of the Depai-tment of Health made pursuant to 
Sections 8 and 21 of the Act of June 7, 1915, P. L. 900, 
offered in evidence by the defendant, stating that the death 
of the deceased was due to suicide, was prima facie evidence 
of suicide, and shifted the burden to the plaintiff, in order 
to sustain a recovery, to establish by the weight and fair 
preponderance of the evidence that death was not due to 
that cause. 

The admissions in the pleadings, supplemented by oral 
admissions, establish that Robert W. Smith, the insured, 
died February 2, 1919, from a gunshot wound in the head, 
and that the beneficiary under the policy of insurance was 
the plaintiff, his wife, who made proper proof of death 
September 2, 1919. Substantially the facts ai-e these: The 
deceased was in the meat business at Port Carbon. He 
was married, and lived amicably with his family, consist- 
ing of his wife and a son nine years of age. On Saturday, 
February 1, 1919, about 10:30 P. M., the deceased left his 
home, which was also his place of business, in an automo- 
bile to make delivery of some orders. Before leaving he 
gave his wife five hundred dollars of his daily or weekly 
receipts. Not having returned at 11:45 P. M., she called 
him on the 'phone at Maul's saloon, which was appi-oxi- 
mately a mile fix)m his home, and requested him to come 
home. At 1 A. M., Sunday, February 2, she called Maul's 
saloon again, but he had left there then. On the way from 
the saloon to Port Carbon he met three young men whom 
he took with him in his automobile to a point in Port Carbon 
near his home, where he left them about 1:15 A. M. He 
returned to his home about 2:15 A. M., which leaves the 
intervening hour unaccounted for. He was met by his wife 
as he entered his home, :md they engaged in a conversation 
with reference to his stay from home that evening, which 
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was neither unusual nor acrimonious, so far as is shown 
by the evidence. They went upstairs together intending to 
go to bed. At the head of the stairway was a hallway con- 
necting the clothesroom in fix>nt of the house with the 
bathroom in the rear of tiie house. Three bedrooms and 
the clothesroom opened into this hallway ; the bedroom near- 
est to the clothesroom being used by Smith and his wife. 
Mrs. Smith, continuing the conversation with her husband, 
proceeded to the bathroom, and he went in the direction 
of the bedroom and the clothesroom. She last saw him 
alive as he had his hand on the clothesroom door, just as 
she was entering the bathroom. She heard him say just 
&i she entered the bathroom. "Yes, Mary, I have nothing to 

complain; you were always" . His answer was broken 

off by the report of a shot fired in the clothesi-oom. She 
went to the room; found the electric light tuiiied on by her 
ausband, and he was lying on his back with his feet to- 
ward her, dead, from a gunshot wound in the head. She 
ran to her mother's house for help, and also called William 
Dudley, a relative in her husband's employ. Mr. and Mrs. 
William Evans also heard the alarm. After their arrival 
at the house, the three persons last named went to the 
clothesroom together, and found the dead body on the floor 
in the position in which Mrs. Smith had found it. Mi's. 
Evans and Mr. Dudley did not see any powder mai'ks on 
the head, either then, or at any other time before the pre- 
paration of the body for burial. William Evans said the 
bullet had entered above the right ear and had its exit 
below the rear of the left ear. The wound on the right 
side of the head was black, and the hair slightly singed. 
He also noticed spots of blood on the right hand of the 
deceased, and powder marks oh the index finger of the 
same hand. A Regular Army Officer, and two other ex- 
perts in pistols, called by the plaintiff, testified that in their 
opinion, if the deceased pulled the trigger of the revolver 
in the usual manner he could not have gotten powder marks 
on his index finger. John B. Fayhey, the undeitaker who 
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was called to the house soon after Smith's death, noticed 
no powder marks, but the preparation of the body for burial 
was made by his son-in-law, Quinn, who died since, and 
whose testimony was, therefore, not available. The re- 
volver which caused death was owned by the deceased 
about seven years. It was kept on a shelf in the clothes- 
room where it was last seen before the firing of the fatal 
shot,15y Mrs. Smith, about 8 P. M., Saturday, February 1. 
Its position on the shelf was behind some glass electric 
light shades, and a pasteboard automizer box. Eight or 
ten metal clothes hangers were also on the shelf, proba- 
bly over or in front of the revolver. None of these ar- 
ticles were found on the floor after the shot had been fired. 
The deceased had told his wife earlier in the day that 
he would get the revolver and take it with him to tiie bed- 
room that night. Fayhey, the undeitaker, found a piece 
of lead, brobably the bullet, on the closet shelf. Mrs. 
Smith's sister found a piece of bone on a feather plume on 
the shelf. The shelf was approximately as high from the 
floor of the closet as the lower part of the deceased's head 
would have been if standing erect. A number of witnesses, 

- - some of whom had been with the deceased within an 
hour or an hour and a quarter of the time of his death, 

- - testified that the deceased was of a cheerful disposition. 
To rebut this, it was shown that his financial condition was 
such that he had an unsecured indebtedness of $4950.21, 
largely due for meats and other merchandise; that several 
checks which were payable February 3, were drawn on 
a bank in which his deposit was insuificient to meet them. 
This shortage, - - assuming that the five hundred dollars 
given to his wife on the evening of his death, had been 
deposited eai'Iy on February 3, - - was $133.32. His estate 
paid about thirty per cent, on the unsecured indebtedness. 
The credit of the deceased seemed to have been good up to 
the time of his death. 

The theory of the defense was that the death of the 
insured was suicidal ; that of the plaintiff, that it was acci- 
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dental, or at least that the weight and fair preponderance 
of the evidence w?s not sufficient to establisli suicide as the 
cause of death. The court held that a question of fact for 
the decision of the jury was raised under the authoi'ity 
of Siattery v. Great Camp, Appellant, (No. 2), 19 Pa. Su- 
perior Ct. Ill, cited and approved in Hill v. Central Acci- 
dent Insurance Company, Appellant, 209 Pa. 632, 633. It 
is now contended by the defendant that the' testimony so 
indisputably establishes suicide as the cause of death, that 
it is our duty to so hold, in the application of the principle 
stated in Lessig v. Reading Transit and Light Co., Appell- 
ant, 270 Pa. 299. We hold a contiary view. The general 
principle which is stated in 14 R. C. L. Sec. 414, p. 1237, 
h applicable hei'e, and must not be overlooked. It is as 
follows: "The presumption against suicide will stand and 
be derisive of the c^se until overcome by testimony which 
shall outweigh the presumption," x x x 'The concensus of 
opinion, however, is that when substantial evidence is re- 
lied upon to establish death by si'icide, the party making 
the averment must prove it by facts which exclude every 
reasonable hypothesis of natural or accidental death." In 
Milwaukee Western Fuel Co. v. Industrial Commission of 
Wisconsin, et al., 150 N. W. 999 at p. 1000, in speaking of 
presumptions, it is said: 

"These observations were applied in a case brought 
to recover for the negligent killing of a person while in 
the employ of the defendant, where there was no direct 
evidence to show the proximate cause of death. To the 
same effect is the presumption against suicide in insur- 
ance cases, namely, it calls for pitiof of the fact of suicide, 
which it negatives. This is because, as stated in the Soren- 
son case, in human experience it is the common desire and 
effort to preserve life rathher than destroy it, and hence 
the law where a person is found dead, imputes to the 
circumstances the prima facie significance that death 
was caused by accident rather than suicide, and that pre- 
sumption persists in its legal force to negative the fact of 
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suicide until overcome by evidence. This rule was approv- 
ed in Johns v. Northwestern Relief Asaociation, 90 Wis. 
332, 63 N. W. 276, 41 L. R. A. 587." 

And in Waycott v. Metropolitan Life Insurance Co. 24 
Atl. 992 at p. 996, we find this: 

"A pei-son is found deadjliie presumption is that his 
death was natural or accidental. The mei-e fact of death 
in an unknown manner creates no legaX presumption of sui- 
cide or the taking of one's life by his own hand or act. 
Upon evenly balanced testimony, the law assumes innocence 
rather than crime. Lawson, Presump. Ev. 192; May, Ins. 
(2d. Ed.) Sec. 325; Mallory v. Insurance Co., 47 N. Y. 52; 
Cronkhite v. Insurance Co., 75 Wis. 116 43 N. W. Rep. 731; 
Pieman v. Insurance Co., 144 Mass. 572, 12 N. E. Rep. 
872." 

See also Wood v. Southern Camp of Woodmen of the 
World, 147 N. W. 888. 

The case was presented to the jury in this manner: 
The plaintiff proved the policy of insurance, the death of 
the insured, and rested her case. The defendant offered the 
certificate of the Department of Health, which prima facie 
established that the death was suicidal, and rested. The 
plaintiff then inti-odiiced evidence to establish the circum- 
stances sunx>unding the firing of the fatal shot, and to 
establish ttiat the deceased was of a cheerful disposition, 
for the purpose of meeting and ovei-coming the prima facie 
case established by the departmental certificate of death. 
The defense offered evidence to establish financial embar- 
assment. The court held, and charged the juiy, following 
Hill V. Cential Accident and Insurance Co., Appellant, 209 
Pa. 632, 633, that the burden was upon the defendimt to 
establish suicide by the weight and fair preponderance 
of the evidence. It was further held, and the jury was in- 
structed, that the depai-tmental certificate of death did not 
shift to the plaintiff the burden of proving by the weight 
and fair preponderance of the evidence, that death was 
not suicidal, but that it merely cast upon the plaintiff the 
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burden of introducing sufficient competent evidence on the 
question of the cause of death to require or warrant the 
submission of that contested question to the juiy for its 
deteimination. In other words, the jury was unequivocally 
instructed, notwithstanding the admission in evidence of 
the deparbnental certificate, stating suicide as the cause of 
death, (which in law is prima facie evidence of the fact 
stated), that the ultimate burden remained with the de- 
fendant to estabhsh suicide by the weight and fair prepon- 
derance of all the evidence in the case, in order to defeat re- 
covery. Was this error? We think not, for the reasons 
which we now state. In Suravitz v. Prudential Insurance 
Company of America, 261 Pa. 390, Mosdizisker, C. J. dis- 
tinguishes between the ultimate burden of proof resting 
upon an actor who has the affirmative of the general issue, 
and, therefore, afisunKs the burden of establishing his case 
by all the evidence, and the burden of going forward with 
the evidence, which, may shift, - - and frequently does shift, 
- - in the course of a trial, resting now upon one side, and 
then upon the otiier. Speaking of the burden resting upon 
a party maintaining the affirmative of the general issue, 
he cites and approves the rule stated by Mr. Justice Rice 
in Quirjt v. Insurance Co. 12 Pa. Superior Ct. 250, (Suravitz 
V. Insurance Co., supra, p. 402) , that, ' "When the evidence 
is all in, and the case is submitted for determination, there 
can obviously no longer be any question as to the burden 
of proof, so far as that tenn is concenied with the order 
or production of evidence: 5 Am, & Eng. Ency. of Law 
(2 ed.) 21. The question then is as to the preponderance 
of tSe evidence. If at this stage there be conflicting evi- 
dence as to an essential matter of fact in issue, and, in 
the judgment of the jui*y, the prepondemnce is not in favor 
of the pai'ty who alleged the affirmative, they ought to 
decide that question of fact against him, and it Is the duty 
of the court to so instruct them, if requested.' " And in 
speaking oi the defense, which was that the insured was 
impersonated at the medical examination for the policy in 
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suit in Suravitz v. Insurance Co., supra, and the shifting 
of the burden of jroing forward with the evidence conse- 
quential upon the introduction of that defense, he states, 
<Suravitz v. Insurance Company, 401) : x x x "If the evi- 
dence to sustain defendant's charge of impersonation be 
sufficient in kind and chai'acter to carry a reasonable de- 
gree of conviction, then the burden of adducing counter- 
proof shifts, and, after plaintiff presents his testimony upon 
the issue, it is for the jury to say which side the prepon- 
deran<» of evidence favors, determining the point in con- 
troversy accordingly. On the other hand, if the proof of 
impersonation is insufficient in character, or does not carry 
OTnviction, then there is no shfiting of the burden, in any 
sense of that term ; for a failure to sustain the burden orig- 
inally assumed results, and the finding on the point involved 
should be against defendant. Finally, should the jury find 
the evidence in equilibrium, its decision ought to be against 
defendant; for, ^ain, the latter has not sustained the bur- 
den of proof (Burford v. Fergus, 165 Pa. 310, 314; 10 R. 
C. L. 896 et seq. ; also see quotation from Rice, P. J., in 
Quirk V. Ins. Co., infra)." In other words, the effect of 
establishing a prima facie case, either for the plaintiff, or 
for the defendant, in the progress of a trial, aside from the 
question of the ultimate burden of proof resting upon him 
who is obliged to maintain the affinnative of the general 
issue, merely casts upon the party for the time being con- 
fronted with the piima facie case, the duty of going for- 
ward with the introduction of sufficient evidence to raise 
an issue on that point, (that is, on the point prima facie 
established), for detennination by the jury, for the law 
seems to be as is stated in Carroll v. Boston Elevated Rail- 
vray Company, 86 N. E. 793, at p. 797 :- 

"But, whichever form of expression may be chosen, 
prima facie evidence in legal intendment means evidence 
which if unrebutted or unexplained is sufficient to maintain 
the proposition, and 'warrant the conclusion to support 
which it has been introduced.' Emmons v. Westfield Bank, 



Dictzed by Google 



Smith vs. Prudential Insurance Co. 1^ 

97 Mass. 230, 243; Crane v. Morris, 6 Pet 598, 611. 8 L. 
Ed. 514. A prima facie case, when made out, does not, 
however, either necessarily or usually change the burden 
of proof. It stands only until the contrary is shown. Com. 
V. Kimball, 24 Pick. 359, 365, 35 Am. Dec. 326; Wilder v. 
Cowles, 100 Mass. 487. The distinction between the burden 
of iMtwf and ttie weight or preponderance of the evidence 
is sometimes overlooked. In the sense of the burden of 
the evidence, the burden of proof may change from one 
side to the other as the trial proceeds ; but in the sense of 
maintaining the issue involved in the action, it constantly 
remains on the party alleging the fact which constitutes 
the issue, and, when all the evidence has been introduced, 
tile jury must say whether it has been maintaind. Cen- 
■ tral Bridge Co. v. Butler, 2 Gray, 130, 132." 

It has also been contended that it is our duty to grant 
a new trial, because the verdict under the evidence must 
necessarily shock the judicial conscience. Two juries have 
found identical verdicts. Had the trial judge been a juror, 
he might, from aJl the evidence, have held and maintained 
the view that death was suicidal. He can not say, however, 
that he would have been so tenacious of his view as to 
have forced a disagreement of the jury as an alternative 
to joining in a verdict for the plaintiff. For, as is said 
in Slattery v. Great Camp, Appellant, (No. 2), supra, the 
inference of suicide in this case, though strong, is not con- 
clusive. Under such sircumstancea, the question of suicide 
was for the jury's determination, and we are not constrain- 
ed to interfere with their verdict. On this point see Cur- 
ran V. National Life Insurance Company of the United 
States of America, Appellant, 251 Pa. 420, 430; Maloy v. 
Rosenbaum Company, Appellant, 260 Pa. 466; Bradican 
et al.. Appellants, v. Scranton Ry. Co. 260 Pa. 555 ; Petrowski 
et al Appellants vs. Philadelphia & Reading' Railway Com- 
pany, 263 Pa. 531, 537. The motion for a new trial must 
ttierefore, be overruled. 

Atod now, December 19, 1921, motion for a new trial 
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refused. Judgment is directed to be entered upon the ver- 
dict in favor of the plaintiff upon pasnnent of the jury fee. 



Weston vs. Inguartano 



Nuisance - Public garage - Residential section. 

A nuiyance is anything wh'ch works hurt, inconvenience or dam- 
age or which essentially interferes wiUi the enjoyment of life or 
property. A public grarage is not a nuisance per se, but is a nuisance , 
in a residential section although it would not be a nuisance in a 
district devoted to business purposes. 

When a garage is placed in a district which is partly residen- 
tial and partly devoted to business purposes there may be some un- 
certainty as to its being a nuisance. 

Bill in equity and Injunction. No. 5, September Term, X921. 
E. D. Smith for plaintiffs. 
G. W. Ryon and A. D. Knittle for defendants. 
KOCH, J. December 12, 1921. 

From the pleadings and evidence I tind the following 
FACTS 

1. The complainants are owners of dwelling: houses, 
and reside, in the vicinity of Fourth and West Norwegian 
Streets in the City of Pottsville, Schuylkill County, Penn- 
sylvania. 

2. On the twenty-first day of July, 1921, Philip In- 
quartano and Lucia Inquartano, two of the defendants above 
named, acquired title by deed from the American Hose 
Company, No. 2, recorded on July 28th, 1921, in Deed Book 
No. 443, page 144, to the vacant lot or piece of ground, 
situate at the south west comer of Fourth and West Nor- 
wegian Streets, in the City of Pottsville, aforesaid, con- 
taining thirty (30) feet in front on West Norwegian Street 
and in length or depth ninety (90) feet on Fourth Street. 
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3. On the 24th of August, 1921, John J. Houser, one 
of the defendants, acting for the owners of said lot, took 
out a building permit for the erection of a public garage 
OD said lot. 

4. The complainants contend that that portion of Uie 
City of Pottsville which lies between Second Street and 
Sixth Street and between Market Street and Mahantongo 
Street, which is in the vicinity of said proposed public 
garage, is exclusively residential in character and that the 
erecti<»i and mmntenance of said garage will be an annoy- 
ance and a nuisance to the neighborhood, and the defend- 
ants deny said contention. 

5. West Norwegian Street lies between said Market 
Street cm the north and Mahantongo Street on the south 
aad is intei-sected by Second, Third, Fourth, Fifth and Sixth 
Streets. The squai-es are not very long, and the intersec- 
tion of West Norwegian Street and Fourth Street is prac- 
tically in the centre of the vicinity under consideration 
in this case. 

6. West Norwegian Street is about 89 feet wide be- 
tween the building lines at Fourth Street, and is about 24 
feet wide between the curbs there. Fourth Street is less 
than twenty feet wide between the building lines and is a 
htUe less than fourteen feet wide between the curbs. 

7. No houses front on Fourth Street between Market 
and Mahantongo Streets, but the sides of buildings, front- 
ing on the comers of Market, Norwegian and Mahantongo 
Streets extend along Fourth Street. 

8. West Norwegian Street is practically built up aJl 
the way from Second Street westwardly to Sixth Street, 
excepting the lots at the south east and south west cor- 
noB of Fourth Street. 

9. The testimony shows inter alia, the existence of the 
following buildings or business places on Norwegian Street, 
going west from Second Street, to wit:- 

(a) Beginning at Second Street on the south side of 
Norwegian and going west, the post office stands on the 



Dictzed by Google 



Weston vs. Inquabtano 



southwest comer of said two streets ; next is a lar^ black- 
smith shop, further on a cleaning and tailor shop, 
and on Uie southeast corner of Third and Nor- 
we^an a battery repaiiing' place. A number of families 
live between said two comers. Next to the battery repair 
place, but south of it on the same side of Third Street, is 
a carpenter shop. 

(b) On the north side of Noi-wegian Street is a cigar 
and paper store at the northeast comer of Second Street, 
and over it is a millineiy store. Next to the cigar and paper 
store is a cleaning and tailor shop and then comes a private 
garage, and west of it dental offices on the northeast comer 
of Third Street. The rooms above the dental offices are 
occupied as a dwelling, and some paii; of the building on the 
northeast comer of SecMid Street is also occupied as a 
dwelling. Near to the said dental offices and fronting on 
the easterly side of Third Street is the City Hall, wit^ 
police headquarters and the city lockup. 

(c) On the south side of Noi-wegian Street west of 
Third Street is the lodge building of the Independent Order 
of Ajnericans, the third story of which is used for lodge 
puiposes and the balance is occupied as a dwelling by ten- 
ants. Fai-ther west, near Fouith Street, is the American 
Hose Company No. 2's building, and between it and Foui-th 
Street is a vacant lot which is owned and used by said 
Hose Company tor the storage of wagons, etc. South of 
said vacant lot on the same side of l-'ouvth Street, and 
across an alley, is a garage and repair shop for Cadillac 
cars. It is located on the corner of Fourth Street and 
said alley and next on the same side of Fourth Street, 
namely the eastern side, is an undertakei-'s place, on the 
northeast corner of Fourth and Mahantongo Streets. The 
Cadillac garage and repair shop was formerly the stable to 
the said undei-taking place. There is a number of dwellings 
on the south side of Norwegian Street between Third and 
Fourth Streets. The Pottsville Club House and the Elks 
Home are on opposite sides of Mahantongo Street, between 
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Third and Fourth Streets. 

(d) On the north side of Norwegian Street between 
Third and Fourth Streets are five private dwellings and 
one boarding house. But on the alley in the rear of said 
buildings, are at least six private garages and one public 
garage and repair shop, and also a storage building. Two 
of said private garages are at the opposite comers of said 
alley and the eastern side of Foui*th Street, and on Third 
Street next t« said storage building is a butcher's meat shop. 

(e) At the southwest corner of Fourth aiid Nonvegian 
Streets is the vacant lot in question here, and next west of 
it, and on the south side of Norwegian Street, is the piivate 
residence of one of the complainants. Next is a boai'ding 
house and then follow five I'esidences up to Fifth Street, 
but the one on the southeast comer of Fifth and Norwegian 
Streets has a small store in it. Back of said comer resi- 
dence on the eastern side of said Fifth Street is a private 
garage, and then south and aci'oss a blind alley is a large 
ice cream factory which fronts on Mahantongo Street and 
extends northwai-d along the eastern side of Fifth Street. 
In the said blind alley is a brick garage capable of holding 
seven or eight cars. About the middla of the square, but 
fronting on Mahantongo Street is a parochial school, and on 
the southwest comer of Fourth and Mahantongo Streets 
is a Roman Catholic Church. 

(f) On the north side of Norwegian Street and be- 
ginning at Fourth Street are private residences, }>ut at the 
oomer of Fifth Street is a six-room public school building, 
where 396 pupils, ranging from six to fifteen years of age 
attend school. On the Southeast corner of Fifth and Market 
Street is a Presbyterian Chureh. 

(g) At the southwest comer of Fifth and Norwegian 
Streets is a large stable, wheelwright and blacksmith shop, 
and from there up to Sixth Street on the south side of 
Norwegian Street are private residences, 

(h) At the northwest comer of Fifth and Norwegian 
Staeets is a tin and stove store, or shop, and between it 
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and Market Slreet on the western side of Fifth Street is a 
repair shop and garage capable of holding eighteen auto- 
mobiles. From said tin and stove shop are residences on 
the north side of Norwegian Street all the way to Sixth 
Street There is also an alderman's office in the neighbor- 
hood. 

10. It is well known to the chancellor who has re- 
sided for more than thirty years in the section of the city 
now under consideration, as well as to his colleagues, and 
to all the counsel who appeared in this case, that there ai-e 
certain other private garages, stores and other places of 
business in the said section which have not been referred 
to by any of the witnesses who testified in this case. 

11. Some of the garages refen-ed to ai-e a source of 
more or less annoyance to their respective neighborhoods, 
notably the one on the west side of Fil'tli Stieet, which is 
diagonally opposite a church and a public school, a private 
garage at the corner of the alley on Fourth Street Iwtween 
Market and Norv/ejii;:!! Streets, and the Cadillac garage on 
Fourth Street between Norwegian and Mahantongo Streets. 
The Cadillac garage and repair shop is diagonally across 
Fourth Street from the rear of the lot in question. 

12. The proposed garage will cover the lot in question. 
The walls will be twelve inches thick and will be built of 
brick. The floor will be concrete. The window frames and 
roof girders will be made of steel and the roof is to be 
made of asbestos with an asphalt coveting. There will be 
no cellar and no pit in the building. Its clear height in- 
side is to be eleven feet, and the building will be practic- 
ally fire proof. 

13. No machinei-y is to be installed in the building 
and no general repaiiing is to be done in it. The building 
is intended only for storing and washing cars and changing 
tires. The garage is to be as nearly as may be like a priv- 
ate garage. 

14. No gasoline is to be kept in the building. A gaso- 
line tank is to be put under the pavement outside of the 
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building:. 

15. Entrance to the gaiage will be had through sliding 
dad's fmnting Noi'wegian Sti-eet at the northwest comer 
of the building. And, as the gutter is about eight inches 
below the top of the ciii-b at the side-walk, the curb will be 
partly cut down or some other means adopted to provide 
for easily moving autompbiles in and out of the building. 

16. The defendants have had due and timely notice 
of plaintiff's objections to the erection of the proposed 
garage, and some of the plaintiffs made a bona fide offer 
to purchase the lot and pay for the same in cash promptly 
upon delivery of a deed for the premises. The owners of 
the lot I'efuse to sell and intend to can-y out their purposes 
to erect the proposed garage. 

17. The capacity of the proposed gai-age will bo about 
fifteen automobiles. Theie will be no private stalls made 
of partitions in the gai-age, but in the north east corner 
of the gai-age a part will be pailitioned off for a show room. 

18. The entrance door to the garage will be ele\en 
feet wide and the gi'ade of the pavement on the building 
line is seven inches. The slope of the pavement frwn the 
building line to the curb is one half of one inch to a foot. 
The difference of seven inches in the grade on the build- 
ing line between the western and eastern sides of the door 
can be overcome in the entrance to the garage by "a 
rounding" in the thickness of the wall. 

19. The movement of automobiles into and out of the 
garage, the replacement of tires on the wheels, the wash- 
ing of cars, the testing of carburetors and such attention 
as automobiles may receive when in storage in the garage, 
or when being supplied with gasoline and oil will undoubt- 
edly occasion more or less noise and odor in the immediate 
neighborhood, but I do not find that they will be a source 
of annoyance to any of the churches or the schools in the 
vicinity of the garage, nor even to aJl of the complainants 
here, nor sufficient to entitle plaintiffs to equitable relief. 
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DISCUSSION 
The contention of the complainants is that the erection 
and maintenace of a public gasage at the place in question 
will be an annoyance and nuisance to the neig'hborhood, 
and that the passing of automobiles over the pavement 
in front of the garage will be especially dangerous to children 
going to and from school. A nuisance is anything which 
works hurt, inconvenience or damage, or which essentially 
interferes with the enjoyment of life or property: 29 CYC. 
1152. It has been held that a public garage is of necessity 
both noisy and malodorous, sufficient to annoy and disturb 
nonnal and rational people in the quiet and comfortable 
enjoyment of their homes, and that the maintenance of such 
garage in a residential district may be prevented by writ of 
injunction: Hibberd v. Edwards, 235 Pa. 454; Piendei"gast 
V. Walls, 257 Pa, 547. Also, that where a gai-age is main- 
tained in a residential district, it may not be enlarged : Hohl 
et al V. Modell, 264 Pa. 516. But a public gai-age is not a 
nuisance per se, as is a glue factory. It is, however, a 
nuisance in a residential district, although it would not be 
a nuisance in a section devoted to business pui-poses: Phil- 
lips v. Donaldson, 269 Pa, 244, 246. When a giU'age is placed 
in a district which is partly residential and partly devoted 
to business purposes there may be some uncei-tainty as 
to its being a nuisance : Phillips v. Donaldson, 269 Pa. 244, 
246. A private nusiance, as well as a public one, may be re- 
strained by a writ of injunction. Where a noise proceeding 
from a neighbor's building is of such chai-acter as to seri- 
ously annoy one's family and disturb sleep and the quiet 
enjoyment of his residence, a writ will be allowed : Appeal 
of Ladies Decorative Art Club, 22 W. N. C. 75. A noisy 
nuisance is however a question of degree and locality. "If 
the noise be slight and the inconvenience merely fanciful, 
a court of equity will take no cognizance of it ; but, if the 
noise is such as to destroy the comfortable enjoyment of 
one's home, a court of equity will interfere to prevent its 
continuance:" Appeal of Ladies Decorative Art Club, 22 W. 
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N. C. 75. An annoyance, however, must be real and create 
a substantial iiijuiy; for if the injury be merely b-ifling 
and necessaiily i-esults from properly conducting a lawful 
business, it will be without remedy either at law or in equity: 
Price V. Grantz, 118 Pa. 402. People living in cities have 
no right to expect to be free fi-om all forms of annoyance. 
They must give up some of the quiet enjoyment in the 
eounti-y for the advantages of residence in a city. There are 
few noises that grate more hai-shly upon one's ears than 
ti.e sound of tnick w;igons with iron tires drawn by horses 
over streets paved with brick or cobble stones, yet I have 
never heard of a writ issuing to prohibit either the 
comUuctioii or the use of such a city street. Wagons with 
rubber tires wid automobiles ai"e certainly a great improve- 
ment over vehicles with iron tires, exceping perhaps a Ford 
car r.icing in low geai" with the cut-out open. "It is a 
(IllJicult matter at ail times to strike the true medium be- 
tween the conflicting interests and tastes of people in a 
densly populated city. It requires the merchant, mechanic, 
manufacturer, baker, butcher and laborer, as well as the 
wealthy and employed or unemployed citizen, to constitute 
a city. They all have rights, and the only requirement of 
the law is, that each shall so exercise and enjoy them aa 
to do no injury in that enjoyment to others, or the rights 
of others; in the sense in which the law regards injury, 
namely, accompanied by damage:" Rhoades v. Dunbw, 
57 Pa. 274, 290. The automobile has come into very general 
use and is now an essential feature to our mode of living. 
Already during the present year nearly 700,000 pleasure 
cars and motor trucks have been licensed in the State of 
Pennsylvania alone, and a corresponding necessity has arisen 
for the housing and repairing of such cars, as well as pro- 
viding them with the requisite gasoline and oils for their 
operation. Compai'atively speaking, there are now many 
dozens of gamges, both public and private, as compared with 
private and public stables less than 25 years ago. The 
maintenance of public garages hae become a perfecUy lawful 
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business and of urgent necessity all over our state. 

A livery stable is not per se a nuisance. It Is lawful 
business, and where such a stable is properly constmcted 
and is not conducted in a negligent manner no remedy 
against its maintenance exists: Fisher v. Sanford, 12 Su- 
perior Court, 485. Nor is a bakery or a stable connected 
with it in a residential portion of a city a nuisance per se: 
Alexander v. Stewai-d Bread Company, 21 Superior Couit 
S26. The manufacture of illuminating gas in a city is a 
lawful business, and "aitificial poisons are bound equally 
with natural pei^ons in the maxim, sic utere tuo ut 
alienum non laedes, and are liable in like manner to those 
who may be injured by the neglect to obsei-ve its require- 
ment: Pottstown Gas Company v. Murphy, 34 Pa. 257:" 
Keiser v. Gas Compajiy, 143 Pa. 276, 289. "A lawful busi- 
ness can never be a nuisance in fact or in anticipataon, if 
it is carried on reasonably and with due regai-d for the 
health and peace of othere. Rhoades v. Dunbiir, 
57 Pa., 275, Philips vs. Donaldson, 269, Pa. 244, 246. 
The mere erection of the proposed building is not 
a ]egal ground for complaint, unless It be negligently con- 
structed: Alexander v. Steward Bread Company, 21 Su- 
perior Court 526, 531. But if it be conducted as a garage 
it may, and doubtless will, occasion more or less noise which 
may somewhat disturb those of the plaintiffs who live in 
the immediate neighborhood of the proposed garage, but 
whether such noise will be sufficient to fuiiiish ground for 
equitable relief 1 am not now able to foretell. I doubt, 
however, whether anybody living more than a square away 
from that place will be aippreciably annoyed by the garage. 
So far as the dangers arising from the operation of the 
garage, or the inci'eased risk of fue, or the depredation of 
property, are ooncemed no remedy exists in equity. "Bills 
to restrain annoyances can extend only to such as are an- 
noyances at law, and the fears of mankind, though they be 
reasonable, will not ci'eate a nuisance:" Rhoades v. Dunbar, 
57 Pa. 274, 289. Nor does equity taken cognizance of an 
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injury that be doubtful, eventual or contingent: Rhoades 
V. Dunbai', 57 Pa. 274, 287. Nor are annoyances without 
damage a ground for injunction. Certain annoyances are 
"but incident to a city residence, and if people prefer living 
in a city, they can only do so because of others desiiing 
to do the same thing in sufficient numbers to constitute a 
city, and then each tacitly undertakes to suifer such an- 
noyances or inconveniences as are incident to that kind of 
community;" Rhoades v. Dunbai-, 57 Pa. 274, 287. Sight 
must not be lost of the fact that a public garage ts not only 
a lawful thing, but that it has become a necessity in crowd- 
ed cities, where not every owner of a car has a place to put 
a private garage. Not eveiybody's lot abuts on an alley so 
as to make room for a gai'age. Many living in large apart- 
ment houses have the same right to own automobiles as 
people who own ground upon which to place private garages 
for the housing and repairing of their cara, and room for 
the storing of their cars should aiso be permitted and pro- 
vided. Not all the noises that are incident to a city's life 
can be suppressed. There is no city of considerable size 
all of whose streets ai'e quiet. The tiaff ic on some streets 
of every dty, occupied by thousands of people, are noisy 
day and night throughout the year, but the residents on 
such streets become so accustomed to the noise that they 
become almost wholly unconscious of it and suffer little 
or no inconvenience from such noises. Such streets are, 
however, seldom exclusively residential. Many people how- 
ever seek quiet sections of a city for residential puiposes, 
and they ai-e entitled to protection agninst annoyances even 
of a legitimate business, upon the principle that each must 
so use his own as to do no injury to another. 

That the southwest comer of West Noi-wegian and 
Fourth Streets is not situate in a section that is strictly 
and exclusively residential must cleai'ly appear from the 
facts already found, and it seems to me that if the proposed 
garage there will be operated as stated in the testimony 
it will not greatly add to the annoying sounds which already 
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occur almost constantly in that community. The complain- 
ants did not show a better place that can be had for the 
pui-pose of erecting siicii a garage, nor did the defendants 
show that the garage is necessary at that paiijcular place. 
But that it will be pi'omptiy patronized to the extent of its 
capacity if erected and opened to public use there, I have 
no doubt. If, however, it should be conducted in such a 
manner as to give any of the complainants reasonable giwund 
for comi)!aint, or if thossc who will patronize the gai'age 
should by their conduct in and around the garage give reas- 
onable ground for complaint, a proper restraining order may 
be issued. 

The chancellor is of the opinion that, under all the cir- 
cumstanc'js of this c; so, llie injunction should be dissolved, 
but that the bill should be retained so that in the event- 
uality of good gi'Ound for complaint in the future, a proper 
application may be made for relief in this case. The com- 
plainants are justified in, at least, wanting to know the fonn, 
character and construction of the building which the de- 
fendmits intend to erect and the uses to which it is to be 
put, and 1 tliinli tiio costs should, therefore, be paid by the 
defendants. I therefore, find the following 
CONCLUSIONS OF LAW 

1. Tiie mere erection of the proposed building in the 
manner contemplated by the defendants is strictly within 
their legal rights and may not be restrained. 

2. The operation or conducting of the building as a 
public garage in the manner indicated in the testimony of 
said defendants will not constitute sufficient ground for 
equitable interference by injunction. 

3. If the proposed building in its use as a public garage 
or otherwise, becomes a private nuisance to one or more 
of the complainants owning property or residing in the im- 
mediate neighborhood a proper restraining order may be 
obtained upon application, after due notice and hearing had. 

4. That a decree should be entered in this case dissolv- 
ing the injunction but retaining the bill for future eonsider- 



Dictzed by Google 



Wolf Creek Coal Co. vs. Gray 



ation if that be deemed equitable or necessary. 

5. That the costs thus far accrued in this case be 
paid by the defendants. 

AND NOW DECEMBER 12, 1921 the Prothonotary is 
diiiected to file these findings and also all the requests for 
findings of fact and conclusions of law with the answers 
thereto, and to enter a decree nisi and give notice to the 
parties or their counsel conformably to Equity Rules Nos. 
62 and 63. 
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Act of April 22, 1905, P. L. 286 - Point reserved - Re- 
plevin - Oral agreement. 

The act of April 22, 1905, P. L. 28C provides for judgment non 
obstante veredicto uimn ilio wJiolo roioid wlicnuvcr a point haa 
been reserved. Replevin cannot be maintulncd without showing either 
a general or special property in the plaintiff, together with the right 
of immediate possession. 

The construction of an oral aBrcempnt belonRS to a jury. 
Motion for judgment n. o. v. No. 117, July Temi, 1921. 
Prall B. Roads, for motion. 
0. N. Hcblich and R. R. Koch, contra. 
KOCH, J. March 6, 1922. 

At the threshold of the trial the plaintiff partly offered 
the pleadings for the purpose of establishing thereby cer- 
tain facts, and from such offers we make up the following 
statement 

The plaintiff employed the defendant in the capacity 
of manager of its operiition in tiiis county from about April 
16, 1917 until August 30, 1919. About the 25th. of July, 
1918, the plaintiff purchased an automobile, and about the 
1st. of August, 1918, gave possession of said automobile 
"to said defendant to facilitate and advantage defendant's 



Dictzed by Google 



136 Wolf Creek Coal Co. vs. Gray 

management of plaintiff's business during the teim of his 
employment as afoi-esaid." After the termination of the 
defendant's employment, the plaintiff mside many demands 
upon the defendant for the return of said automobile. With 
these facta established, the plaintiff introduced the writ and 
thereby showed that the pioperty was found in the defend- 
ant's possession, but that he filed a claim property bond 
and hence retained possession of the car. The plaintiff hav- 
ing rested his case, after the introduction of certain oral 
evidence, the defendant moved for a compulsory non-suit 
which we overruled. The defendant introduced no evidence 
and moved for a verdict in his favor, but we overruled the 
motion and the case went to the jury with the result that 
it returned a vei-dict in favor of the defendant. The plain- 
tiff had insisted upon a general verdict in its favor so that 
it might issue a writ de leturno habendo in accoi-dance with 
the Act of 1901, P. L. 88, section 7. 

The motion in this ciise is made in pursuance of an Act 
approved the 22nd. day of April, 1905, P. L. 286 which 
provides: "That whenever upon the trial of any issue, a 
point requesting binding instructions has been reserved or 
declined, the party presenting the point may, within the 
time prescribed for moving for a new trial, or within such 
other or further time as the court shall allow, move the 
court to have all the evidence taken upon the trial duly 
certified and filed so as to become part of the record, and 
for judgment non obstante veredicto, upon the whole record; 
whereupon it shall be the duty of the court, if it does not 
grant a new trial, to so certify the evidence, and to enter 
such judgment as should have been entered upon that evi- 
dence, at the same time granting to the pai-ty against whom 
the decision is rendered an exception to the action of the 
Court in that regard," etc 

The plaintiff's point, which is expected to meet the re- 
quirements of the Act just quoted and which was declined 
by the court, reads as follows :- 

"2. That plaintiff's evidence shows not only the right 
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of possession in itself for the property at issue, namely, a 
Franklin automobile, but title thereto in itself as well, and 
there being no evidence introduced by or on behalf of de- 
fendant in contradiction or contravention thereof, the ver- 
dict of the jury must be for the plaintiff." 

Under all the evidence in the case tiie only verdict that 
could have been directed, or found, in the plaintiff's favor 
was a general one, which is now made permissible by the 
Act of 19th April, 1901, P. L. 98 ; Reber v. Schroeder, 221 
Pa. 152. Prior to the passage of that act the right of the plain- 
tiff in an action of replevin was transformed into a chose 
in actian in all cases where the defendant gave a claim prop- 
erty bond, and the verdict of the jury was properly in dam- 
ages for the value of the goods, as well as for the detention 
thereof: Etter v. Edwards, 4 Watts, 63; Moore v. Schenk, 
3 Pa. 13; Fisher v. Whoolkry, 25 Pa. 197; Schofield v. Fer- 
reres, 46 Pa. 438 and Rockey v. Burkhalter, 68 Pa. 221. 

Our duty to have directed a verdict in the plaintiff's 
favor must be determined from the question arising out of 
the plaintiff's oral evidence and the evidence as presented 
by it in quoting from the pleadings and stated upon the 
record as follows :- 

"Paragraph 5 of plaintiff's statement; 'On or about 
August 1, 1918, possession of said automobile was given 
by said plaintiff to said defendant to facilitate and advan- 
tage defendant's management of plaintiff's business during 
the term of his employment as aforesaid." 

The reply thereto in the affidavit of defense, as far as 
it was read into the record by the plaintiff's counsel, is, "The 
averments in the fifth paragraph of the plaintiff's statement 
are admitted so far as concerns the original delivery of pos- 
session of the said car to the defendant." The affidavit of 
defense proceeds further in answer to the fifth paragraph 
but plaintiff declined to offer it. The evidence further taken 
from the pleadings shows that many demands were made 
for tiie return of the automobile before the writ was issued. 

The oral evidence shows indisputably that Gray always 
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kept the automobile in his own garage in the rear of his 
house in Pottsville - that "That was the home for it" The 
praecipe was dated and filed on the 16th of May, 1921. 

Does the record present a question of fact for the jury's 
determination, or is the question solely one of law for tiie 
court's pronouncement? Does it show any title in the de- 
fendant by gift, sale or otherwise ? 

In Hartman v. Incline Plane Comipany, 11 Superior 
Court, 438, 443, we read : "When a person is shown to have 
been the owner of property such ownership is ordinarily 
presumed to continue until some change or alienation is 
shown; 1 Jones on Evidence, 53; 2 Wharton on Evidence, 
1286. This is a very reasonable presumption when a per- 
son shown to have been the owner is a party to the suit 
and offers no evidence to show that he has parted with the 
ownership or control." But in the case before us plain- 
tiff's evidence showed that he had parted with the control 
of the property when he gave possession of it to the de- 
fendant. 

Was such possession of the defendant the possession 
of the company? Chief Justice Gibson said, in effect, in 
M'Intyre v. Carver, 2 W. & S. 392, 395, that the possession 
of a journeyman or a day laborer is that of his employer. 
Here tlie defendant was neither a day laborer nor a jour- 
neyman. The Century Dictionary defines a journeyman as:- 
"1. A man hired to work by the day ; a day-worker,- 2. A 
workman or mechanic who has servedhis apprenticeship ;spe- 
ciflcally a qualified mechanic employed in the exercise of 
his trade, as distinguished from a master mechanic or a 
foreman." 

The relation of master and servant, however, existed 
between the plaintiflf and the defendant. ' "A master is 
one who stands to another in such relation that he not only 
controls the results of the work of that other, but also may 
direct the manner in which said work shall be done.'" 
' "A servant is one who is employed to render personal serv- 
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ice to his employer otherwise than in the pursuit of an in- 
dependent callinsr, and who in such service remains entirely 
under the control and direction of the latter." ' "The re- 
lation of master and servant exists where the employer 
has the ri^ht to select the employe, the power to remove 
and discharge him and the right to direct both what work 
shall be done and the way and mamier in which it shall be 
done:" ' McColligan v. Pennii. Railroad Company, 214 Pa. 
229. 232. The last cited case also says, "The relation exists 
when the master not only has the right to select his servant, 
but has power to remove and disdiarge him, with or with- 
out cause, and to direct what shall be done and the manner 
of doing it." Whci'e sucli relation exists property of the 
emidoyer in the hands of the servant is in the possession 
and control of the master, the servant having only custody. 
6 Corpus Juris, 1099, section 13. But in this case, althou^ 
Gr^ was the servant of the Wolf Creek Coal Company, he 
had more than the custody of the automobile, because "on 
01- about August 1, 1918, possession of the said automobile 
was given by said plaintiff to said defendant," and he kept 
^e automobile in his own garage in the rear of his house 
in Pottsville. He had not only the custody and possession 
of the automobile but he has had control of it ever since 
August 1, 1918, and although his relation as an employe 
ceased on the 30th of August, 1919, yet the plaintiff did 
not commence this suit until 1 year, 9 months and 15 days 
afterward. Under such circumstances Uie defendant was 
a bailee and the bailment terminated with the termination 
of Gray's service, hence the plaintiff is entitled to have 
judgment non obstante veredicto. Possession of the auto- 
mobile was given to the defendant only temporarily during 
the term of his employment. The plaintiff's evidence clearly 
shows that the defendant's possession was limited to the 
t^rm of his employment, although there is no evidence to 
show who paid for the upkeep of the car or for its oper- 
ation. With the tennination of defendant's employment and 
a demand for the return of the automobile, the defendant's 
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rigfht of possession was at an end and he should have given 
up the property. "Replevin cannot be maintained without 
showing either a general or special property in the plaintiff, 
together with the right of immediate possession: R. B. 
Co. V. Ellsey, 85 Pa. 283. The plea of property imposes upon 
the plaintiff the necessity of establishing his title and the 
right of exclusive possession. Mathias v. Sellers, 86 Pa. 
486." Strong, Deemer & Co. v. Cinniny and Kent, 175 Pa. 
586; Heilman v. McKinstry, 18 Superior Court 70; Stone 
v. Rodgers, 18 Superior Court 358; Reinheimer v. Heming- 
way, 35 Pa, 432. The plaintiff has met these requirements 
of the law. 

"The construction of an oral agreement belongs to a 
jury and parol evidence connected with a writing draws the 
whole from the court is so often repeated in our own re- 
ports that I forbear to enumerate the cases," said Gibson, 
C. J. in McFarland v. Newman, 9 Watts, 55. See also Phil- 
adelphia, to use, V. Stewart, 201 Pa. 526, 530. In the later 
case. Justice Dean said, "What Uie parties said and what 
they meant by what they said was for the jury to answer." 
A question of fact is proper to submit to a jury if there is 
evidence bearing thereon or frwn which the jury may draw 
an inference as to the point submitted. "Where there is a 
spark of evidence of a fact, it should not be excluded from 
the jury." Fitzwater v. Stout, 16 Pa. 22 ; Noel v. White, S7 
Pa. 514; North Pa. R. Co., v. Kirk, 90 Pa. 15; Sidwell v. 
Evans, 1 P. & W. 383. 

But there is no oral agreement here relating to the title 
to the property; there is here no question respecting title 
for submission to a jury, not even a spark of evidence bear- 
ing on the fact that the title ever passed from the plain- 
tiff to the defendant by gift, s^e or otherwise. 

AND NOW, MARCH 6, 1922, the motion is allowed 
and the prothonotary is directed to enter judgment non 
obstante veredicto in favor of the plaintiff, upon payment 
of the jury fee. 
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Negligence of municipality - Culvert - Surface water - 



A city is not liable to a property owner for the increased flow 

of surface water f '" "* '"' --->-- »- 

the changes i 

ing of GtrectB, building of houses, &c. 

DamaRcs for change of grade must be recovered in an action 
for assessment under the statute and not in an action of trespass. 

"The abandonment of, or failure to maintain properly, a culvert 
which a borough was under no legal obligation to construct, is not 
negligence." 

Motion to take off nonsuit. No. 357, July Term, 1919. 
N. C. Watkins, for plaintiff. 
H. O. Haag for defendant. 
BEEGER, J. November 14, 1921. 

This is an action by the [daintiff to recover damages 
for injuries to his property, alleged to hare been caused 
by the defendant's negligence. The allegations of negligence 
are set out in pai'agraphs four and six of the plaintiff's 
statement in the following language: 

"Fourth. That since August 1916, by reason of the 
negligence of the municipal authorities of the defendant the 
said Tower City Borough in allowing the culvert running 
across Wiconisco Avenue to become and remain clogged and 
stopped up with rubbish, debris, sand, stonesj etc., so that 
the waters draining into said culvert were dammed up and 
thrown upon the premises owned by the said plaintiff. 

"Sixth. The municipal authorities of the Tower City 
Borough, by changing the overgi-ound drainage across Wic- 
onisco Avenue and by substituting for it a culvert across 
the said Avenue, which they have neglected to keep open 
and clean has occasioned the plaintiffs damage." 

At the condusion of the plaintiffs case, a compulsory 
nonsuit was entered, so we must now detennine whether 
it shall be stricken off, or judgment be entered for the de- 
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fendant In the consideration of the evidence, we shall make 
every intendment in favor of the plaintiff as we ai-e re- 
quired to do. The plaintiff is the owner of a block of four 
dwellings situate on the north side of Wiconisco avenue, in 
the borough of Tower City. Adjoining his property on the 
west, and between it and First street, which runs north 
and south intersecting Wiconisco avenue at right angles, 
are vacant lots, now or foi-merly owned by the Tower Es- 
tate. The rear of the Tower lots pitches towai'd Wicon- 
isco avenue, but a depression oi' gully is formed in said 
lots by the meeting of an eastwai-dly dip from First street, 
with a westwardly dip from the plaintiff's property. Prior 
to 1908, the surface water forming upon the Tower lots 
flowed in a southerly direction across Wiconisco avenue at 
natural grade, at the low point thus formed, which is ten 
to fifteen feet from the west line of the plaintiff's dwellings. 
In that year, the boi-ough raised the natural grade of Wicon- 
isco avenue at this point, and put a culvert underneath the 
road to carry off the surface water, thus preventing an ac- 
cumulation of it on the north side of Wiconisco avenue so 
long as the culvert was pioperly maintained and kept open, 
or until it became permanently obstructed and closed in 1916. 
Since that time, the water has accumulated during periods 
of rainfall, at the mouth of the culveii:, with the result that 
the property of the plaintiff was damag'ed by the seepage 
of the water fmm that point through the west cellar wall 
of his property. The plaintiff himself drained the roof water 
from the rear half of his two houses to the low point which 
formed the mouth of the culvert on the north side of Wicon- 
isco avenue, thus increasing the source from which the 
seepage came. 

The contention of the plaintiff is that the defendant 
borough, - - when it changed the grade of Wiconisco avenue 
in 1908, - - was legally obliged to provide a culvert to carry 
the natural fiow of surface water across the .street so as 
to prevent its accumulation on the north side of Wiconisco 
avenue, to the damage of plaintiff or others, and that having 
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provided the culvert then, is now answerable in a OMnmon- 
!aw action of trespass for pennitting it to become obstructed 
and to remain closed. The defendant contends that the evi- 
dence fails to establish that the culvert was originally con- 
stincted by it; or if it does, that its constniction was vol- 
untary, and not compulsory, under the law, wherefore no 
legal duty was imposed upon the borough to keep it open; 
and if the defendant borough was negligent, as the plaintiff 
contends, he cannot recover because of his contributory neg- 
ligence. In the discussion of the legal questions arising, we 
shall treat as established the fact that the culvert was built 
by the defendant's authority, and was by it permitted to 
become useless. The lespective contentions then come to 
this: (1) Was the borough neghgent if it failed to-ccm- 
struct the culvert in the first instance? (2) Having con- 
structed it, was it responsible for its continued maintenance, 
whether originally obliged to construct it or not? (3) Did 
the plaintiff contribute to his own injury? In Strauss, Ap- 
pellant, V. Allentown, 215 Pa. 96, it was held that the city 
was not "liable to a property owner for the increased flow 
of surface water over or onto his property, arising merely 
from the changes in the character of the surface produced 
by the opening of streets, building of houses, etc., in the 
oi'dinaiy i'nd regular course of expansion of the city." This 
was put upon the ground that "Every man has the right 
to the natural, proper and profitable use of his own land, 
and if in the course of such use without negligence, unavoid- 
able loss, is brought upon his neighbor, it is damnum absque 
injuria." In BaiTet v. Minersville Borough, Appellant, 38 
Pa. Superior Ct. 76, the borough had constnicted a paved 
gutter along Delawai'e avenue to the line of Branch 
township, and at that point had pennitted the surface water 
conducted in the gutter to flow unhindered onto plaintiff's 
property, who made this act of the borough the basis of 
his charge that it had illegally and negligently cast this 
water upon his property to his damage. The court below 
refused binding instructions in the defendant's favor, which 
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was held to have been error on appeal from the verdict, and 
the judgment was reversed. The present case seems eleai'ly 
ruled by Reilly v. Stephenson, Appellant, 222 Pa. 252, in 
which the court below, holding that an owner had the right 
to grade his lot without regard to the natural drainage of 
the locality, nevertheless held that he was under legal obli- 
gation to take care of the surface water by means of arti- 
ficial appliances, so as not to injure or damage adjacent own- 
ers, and required the owner to provide said drainage by a 
decree in equity. On appeal, the judgment of the court 
was reversed. Chief Justice Mitchell in rendering his opin- 
ion said (257) : "The qualification applied in this case that 
the right of the owner to shut out the surface flow from his 
lot is accompanied by an obligation to prevent it fi-om flow- 
ing over the adjacent land and to lead it by aitificial or other 
means to a sewer or other avenue of escape, is totally ir- 
reconcilable with the conceded right of protection of his lot 
already discussed, and is not sustained by authority or on 
general principles. The cases in New Jersey, Connecticut 
and Massachusetts which have considered this exact ques- 
tion are uniformly against any such obligation." 

Jordan v. City of Benwood (Supreme Ct. of Appeals, 
W. Va.) 26 S. E, 266, is identical with the case at bar in 
its facts, and is ruled upon the principles of the common-law 
as applied in the cases just cited. In speaking of the com- 
mon-law rule applicable to the disposition of surface water 
in Jordan v. City of Benwood, supra, it was said : 

"Another question is: Suppose the change of grade of 
a street prevents the sui'face water from flowing away from 
land, - - dams it up even, - - is the municipal coi-poi-ation 
liable for damages to the landowner? Answering this ques- 
tion, we micet with a volume of legal authority, and appar- 
ently very variant. Theie are two rules, - - one called the 
'civil-law rule,' the other the 'conunon-Iaw rule,' though 
it seems it did not originate in England. Most of our states 
have adopted, as the basis of decision in the main, the com- 
mon-law rule, but some have adopted the civil-law rule as 
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the more just and logical. The civil-law rule is expressed 
in the Code Napoleon thus: 'The owner of the lower ground 
is bound to receive from the higher ground the water which 
naturally flows down without the human hand contributing: 
to its coiii'se. The ownei' of the lower ground is not per- 
mitted to make a dike to prevent such flowing. The owner 
of the higher ground can do nothing to aggravate the ser- 
vitude or easement of the lower ground.' Under this law, 
neither of these owners can stop surface watei-. Very diff- 
erent is the common-law rule. It (the common-law) says 
each owner may fight surface water as he chooses. He may 
use it all, divert it away from the lower land, may 
prevent its invasion of his own land, and thus dam it up 
on his neighbor's land. He may, in the use of his land, 
cause it to flow differently upon his neighbor's from what 
it did before. Gould, Waters, Sec. 263, very clearly states 
the basic principle thus:: 'Water spi'ead over the surface 
of land, or gathering in natural depressions, or into swamps 
or bayous, or percolating the soil beneath the surface, if 
flowing in no definite channel, does not constitute a water 
course, and -is not subject to the law regulating riparian 
owners. By the common law no rights can be claimed jure 
naturae in the flow of surface water, and its detention, ex- 
pulsion, or diversion is not an actionable injury, even when 
injury results to others.' 24 Am. & Eng. Enc. Law, 907, 
917; extended note. Gray v. Mc Williams (Cal.) 21 Lawy. 
Rep. Ann. 593, 32 Pac. 976 ; 2 Dill, Mun. Coip. Sec. 1039 ; 3 
Minor, Ins. 18 ; Bowlsby v. Speer, 86 Am. Dec. 216 ; Washb. 
Easem. 489, 495, 499 ; Mai-tin v. Jett, 32 Am. Dec. 120, and 
valuable full note on page 123; Mayor, etc., v. Sikes (Ga.) 
20 S. E. 257. The common-law rule recognizes the old max- 
im respecting owneiship of real property, and is based on 
it, "Cujus est solum, ejus est usque ad coelum." Any other 
rule would be a restraint upon ownership. Without it a 
man building houses, walls, or fences, or even in works 
of agriculture, would be open to constant assault. Of course, 
it is to be so applied as not to violate reason, The common- 



Dictzed by Google 



M6 JONBS VS. Tower Crrr 

Ibw rule has been reeo^iied as applicable in the mother 
stake «f Vurj^nia in Railroad Co. v. Carter, 91 Va. 587, 22 
S. E. 5t7. There is no pointed West Virginia case, but 
Gillisui T. City of Charleston, 16 W. Va. 282, and Knight v. 
Brown, 25 W. Va. 808, recognize the general rule inferen- 
tial. By some cases it has been ntore rigidly i^iplied to 
■Hm csceni^^ion of the ktw-owner using his lot as he pleases, 
Mod mtuiid^al corporations, than as to country lands, but 
fke better thougiit is that the rule is the same in both 
Afles. Therefore the city of Benwood would not be liable 
for daetrueting the flow of surface water from this lot in 
Tsiaiog the street grade, if the work was done without 
segiigence, and ckung its work with reasonable skill, in 'the 
■attal way of doing such work, and the damage a mere in- 
^iident of the work. 2 Dill. Mun. Corp. Sec. 1061, cl. 1." 

Whatever injury has come to the plaintiff results frcan 
'Changing the grade of Wiconisco avenue in 1908. The de- 
ieadxat borough akine had authority to change the grade: 
Elizabetii Lewis v. Borough of Homestead, 194 Pa. 199, and 
it has n^thffl* been alleged nor proved that it acted illegally 
DO' negligently in the execution of its plan of improvement. 
If the irttuntiff suffeved any damages by reason of the change 
af gsade, the measure of his damages was the difference 
m Bnarket value immediately before the change was made, 
and its value afterwards : Dawson, Appellant, v. Pittsburgh, 
t5» Fa. 817; Whitehead v. Manor Borough, Appellant, 2S 
P. Superior Ct S14. And whether the damages were direct 
or consequfflitial, recovery could not be had in an action of 
trespass, but only by the statutory proceeding provided for 
the assessment of damages resulting from a change of 
grade; White v. Borou^ of McKeesport, 101 Pa. 394; Rob- 
inson, Appellant, v. Norwood Borough, 215 Pa. 975: The 
I^ewisburg Bridge Company, Appellant, v. the County of Un- 
ion and the County of Northumberland, 232 Fa. 255; 
Alexander M. Hoster, Appellant, v. City of Philadel- 
I^ia, 12 Pa. Superior Ct. 224. Therefore, though the plain- 
tiff bad established that he was legally damaged by the 
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diange of grade, we woald be withont jurisdiction- of th6 
subject matter. Since ttie borough oould not have been 
charged with negligence if it had foiled to put the culvert 
under Wiconisco avenue to carry off the surface water, it 
necessarily follows that having put it in voluntaril;?, the 
fiulure to maintain it cannot constitute negligence. In this 
view of the case it is unnecessary to discuss the' question 
of contributory negligence. For the reasons stated, the rule 
to strike off the nonsuit must be disdlarged. 

And now, November 14, 1921, rule to strike off com- 
pulsory nonsuit discharged. Judgment is hereby directed 
to be entered in favor of the defwidant upon payment of ttie 
fee. 



In re Petition' of Stanley Bartelak, Trustees, Ac 



Title to church property - Ecclesiastic^ law - DivisiMi 
of parish. 

"The division of a par.'sh by a competent ecclesiastical body is 
binding upon the court and all members of the parish." 

If such decree b'nds the petitioners they have no poireT or author- 
ity over any property not within thdr parish and any acticov whiA 
thoy take with reference to such property is void. 
Petition to appoint Trustees to title. No. 226, March Term, 
1921. 

A. L. ^ay, for petitioners. 
J. F. Whfden, contra. 
CERGER, J. December 12, 1921. 

This is a petition by Stanley Barteh^, Jbhn Bfnok, 
Wa'ter Kogut, Anthony Krawezyk, Victor anektai Stanley 
Lipinsld, Joseph Pyzowski, Jacob Ciuba and Martin Ciszek, 
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who style themselves the trustees of St. Casimir's Polish 
Roman Catholic Chuich, of the borough of Shenimdoah, 
Schuylkill County, Pennsylvania, and avow as theii' object 

"to take title away from Archbishop Dougherty," that 

is to say, to take away fmm him the title to the real prop- 
erty of the above named paiish or congregation, - - and 
they pray the court to appoint them "trustees to the legal 
tit.e" of certain real estate owned by the congregation of 
St. Casimir's Polish Roman Catholic Church aforesaid "in 
the place and stead of the Most Revei'end Dennis J, Dough- 
erty, Archbishop of Philadelphia," now Cardinal-Archbishop. 
Upon presentation of the petition the court gi-anted a rule 
upon the Most Reverend Dennis J. Dougherty, Archbishop 
of the Diocese of Philadelphia to show cause why the peti- 
tioners should not be apiwinted trustees of the legal title 
of the real property of the congregation of St. Casimir's 
Polish Roman Catholic Church, in the place and stead of 
the Most Reverend Dennis J. Dougherty. Service of this 
rule was accepted on behalf of the Cai-dinal-Arehbishop, and 
an answer in his behalf has been filed. A healing was had 
and testimony taken. From the pleadings and the evidence 
we find: 

FACTS 

1. St. Casimir's Polish Roman Catholic Church has ex- 
isted over forty years in the borough of Shenandoah, but 
the lay members of the congregation, or parish, prior to the 
action which gave i-ise to this proceeding, never exercised, 
nor attempted to exercise, any of their rights conferred by 
the Act of April 26, 1855, P. L. 328. 

2. The pi-opcity of the congregation,or parish, consists 
of a church edifice, a parsonage, a school house and a sis- 
ters' home, all situated in the borough of Shenandoah, and 
a cemetery situated in the township of West Mahanoy, ad- 
ioining the said borough. 

3. The real property of the congregation, or parish, 
was acquired by four separate deeds dated January 29, 1875, 
December 14, 1891, August 2, 1897, and December 11, 1897, 
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resjiectively. The record title to these several parcels of 
real estate appears to be in the names of Rev. James F. Wood, 
]\is heirs and assigns, and Reverend Patrick John Ryan, his 
heirs and assigns, respectively, each being at the time of 
the acquisition of the said titles, the Archbishop of the Dio- 
cese of Philadelphia. 

4. It is averred in paragraph 7 of the petition, uid 
admitted in the respondent's answer , "That by the Law, 
Canons, Customs and Usages of said Romian Catholic Churdi 
in America, the titles to said properties have been passed 
on to the succesaoi-s of said above mentioned Prelates, who 
ai-e now deceased. Archbishop James F. Wood being suc- 
ceeded by Archbishop Patrick John Ryan, who was suc- 
ceeded by Archbishop Edmund F. Prendergast, who was 
succeeded by Archbishop Dennis J. Dougherty, in whom all 
the title to the above desaibed real estate are now descend- 
ed and lodged." But whether the titles passed to the Car- 
dinal-Archbishop by deed or devise does not at^iear. Nor 
does it clearly and unequivocally appear whether the Car- 
dinal-Archbishop claims to hold title as trustee for St. Casi- 
mir's congregation, or adverse to them. 

5. In the year 1920, St. Casimir's parish had 989 male 
members of lawful age. On March 1, 1920, the parish was 
divided into two by the Board of Consultors for the Dio- 
cese of Philadelphia, which was the proper ecclesiastical 
body empowered to make the division. The property of the 
parish at the time of the division was of the approximate 
value of $200,000.00, subject to lien indebtedness of approxir 
mately $40,000.00. 

6. When the Board of Consultors divided the parish, 
the boundaries of the two parishes were established, and 
one parish was continued to be called St. Casimir's, and the 
other was named St. Stanislaus.' By this division, about 
three hundred families remained in St. Casimir's parish, 
and the others, to the number of about seven hundred, were 
transferred to St Stanislaus' parish. 

7. Under the laws, customs and usages of the Roman 
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Catholic Church, the members of St. Casimir's Polish Roman 
Catholic Church residing within the boundary lines of the 
newly established parish of St. Stanislaus/ ipso facto, by 
the order of division, ceased to be members of St. Casimir's 
parish, and became members of St. Stanislaus' parish, with- 
out ony voice thereafter over the temporal affairs of the 
original parish, and the parish priest has exclusive spiritual 
jurisdiction over the members of his own parish. 

8. Stiney, or Stanley Bartelak, was one of the mem- 
bers of the original St. Casimir's parish who was transferred 
by the order of division, to St. Stanislaus' parish. He was 
dissatisfied with his transfer because the facilities of the 
diurch in the newly created St Stanislaus' parish were 
not tlie equal of those in St. Casimir's parish, and money 
would be required from the members of the new parish 
to enlarge their church and to provide other facilities for 
woi-ship. He, tiierefore, disclaimed membership in St. Stan- 
islaus' parish. 

9. Stiney, or Stanley Bartelak, called a meeting, pur- 
porting to be a meeting of the members of St. Casimir's 
pariah, on November 1, 1920. The call was in this form: 
"Shenandoah, Pa., October 30th, 1920. Attention Members 
of St Casimir's Church. A parish meeting will be held on 
monday, november the first 1920 in the basement of the 
Church, all members are requested to attend, as there is 
veai'y impoi-tance business to be transacted, By onler of 
Ivomitee in charge." Knowledge of the meeting was brought 
to the notice of members of St Casimir's parish, by publi- 
cation of the above quoted call in the daily newspapers, and 
by the distribution of cards with the said notice printed 
thereon. 

10. More than eight hundred persons attended ttie 
meeting held November 1, 1920, in pursuance of the above 
stated call, in the hall under St. Casimir's Church. Stiney 
Bartelak was elected president of the meeting, and Josei^ 
Pjraowski was elected secretary. At this meeting, nine trus- 
tees, who 31-e the petitionei-s, were elected. More than seven 
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hundred persons who attended the meeting lived 
within the lines of the newly formed St. Stanislaus' parish, 
and they controlled the meeting- and dictated its action. ■ 
A motion "to take the title (of the property belonging to 
the congregation of St. Casimir's parish) away from the 
Archbishop Dougherty" was unanimously adopted. AH the 
alleged trustees, live within the lines of the newly estab- 
lished St. Stanislaus' parish. 

The origin of this litigation is traceable to Krauczunas, 
Appellant, V. Hoban, 221 Pa. 213, and the decisions subse- 
quently rendered construing Sections 6 and 7 of the Act 
of April 26, 1855, P. L. 328, prescribing the manner in 
which the title to the property "of any church, congrega- 
tion or religious society for religious worship, or sepulture, 
or the maintenance of either," shall be taken and held, even 
though the manner of taking and holding of title, to this 
species of property, as prescribed by the said Act, be in 
direct conflict with the laws, customs and usages of any 
rfiurch, congregation or religious society, acquiring or own- 
ing property for the aforesaid uses. Mr, Justice Stewart 
in rendering the decision in the above cited case, - - and 
the construction then placed upon the Act of 1855 has not 
since been varied, - - said (p. 225): "This legislation in 
most unequivocal terms confirms to every religious society, 
incorporated or unincorporated, the absolute ownership of 
its inx>perty, subject only to the condition that it shall not 
divert it from the uses and purposes and trusts to which 
it may have been lawfully dedicated. It expresses the set- 
tled policy of the state with respect to the tenure of prop- 
erty held by religious societies, that has been steadily ob- 
served without question for now more than half a century." 
But he was careful to note that property rights alone were 
then under consideration. This case was followed by Ma- 
zaika v. Ki-auczunas, 229 Pa. 47; Mazaika v. Krauczunas, 
233 Pa. 138; Novickas v. Krauczunas, 240 Pa. 248 and 
Novicky v. Krauczunas, Appellant, 245 Pa. 86. Under these 
decisions, it is clear that the property of a church or re- 
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ligious society is in its male lay members who are of lawful 
age. It follows that such lay members have the right to 
' choose the trustee or trustees to hold the legal title to the 
property of the congregation. Such trustees, if in other 
respects legally chosen, may be either a lay member of the 
congregation, or some other person, not a lay member. An 
ecclesiastic may lawfully be chosen a trustee. Whoever 
the trustee be, he simply holds the legal title to the con- 
gregational property, and such holding gives him no added 
power, - - legally speaking, - - over any of the temporal af- 
fairs of the congregation or its property. The trust re- 
posing in such a trustee gives to him "neither interest in 
the estate, nor power to control it or direct its management 
in any way ; x x x creates no duty for the trustee to per- 
forni, and leaves nothing to his discretion; x x x he is 
simply the passive, silent depository of the legal title and 
nothing more." See Mazaika v. Krauczunas, 233 Pa. 138, 
151 ; Carrick, Appellant, v. Cannevin, 243 Pa. 283. But the 
property, the mere naked title to which is held by a trustee, 
is nevertheless to be used and enjoyed only in accordance 
with the religious use to which it was originally dedicated. 
In the present case, this dedication limits the use of the 
congregational pTOpeity to the worship of God according 
to the faith and rites of the Roman Catholic Church. 

The learned counsel for the petitionei-s very earnestly 
contend that a correct application of the pi'inciples estab- 
lished by the above cited cases makes it imperative that 
we should grant the relief for which they pray. It is true 
that in St. George Church's petition, 244 Pa. 410, affirming 
10 Schuylkill Legal Record 241, it was held that Archbishop 
Prendergast, who succeeded to the Archbishopric upon the 
death of Archbishop Patrick John Ryan had no standing to 
object to a petition filed by two lay members of that con- 
gregation under the provisions of the Act of April 14, 1828, 
P. L. 453, for the appointment of a trustee of the congre- 
gational property in the place of the fonner trustee, the 
deceased Archbishop. But the answer filed by Archbishop 
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Prendei-gast raised no issue for the court's determination, 
and the case was determined on the admissions arisins: 
out of the pleadings. It is authority only on the point that 
any person who is a lay member of a church congregation 
may, where there is no trustee in whom the legal title to 
the property of the congregation vests, or can pi-eaently 
vest, apply to the court for the appointment of a trustee 
to fill the vacancy, in the manner provided by the Act of 
1828, supra; and all that was decided in St. Joseph's Church 
V. Prendergast, 10 Schuylkill Legal Record 136, also cited 
by the petitioners, was that the petitioners who sought ap- 
pointment as ti-ustees of the congregation's property were 
not legally elected or selected by that congregation. In 
our opinion, cases may arise where the Archbishop may 
properly intervene against a petition for the appointment 
of tiiistees, - - as for instance, where such a petition ia a 
mere cloak to divert the property of the congi-egation to 
uses other than those to which the property was originally 
dedicated, or where the proceeding has some other ulterior 
object. 

The pctitionei-s do not allege that a vacancy exists in 
the office of tnistee for St. Casimii^'s Polish Roman Catholic 
Church, but on the contrary assert that they ai'e the unani- 
mously elected trustees of the said congregation. They 
seek to take title from the Cardinal-Arehbishop, but it is 
not cleai'Iy unequivocally averred that he holds title, or if 
he does, that he holds illegally. It is quite true, as counsel 
for petitionera contend, that ecclesiastical mles and regu- 
lations except as they aie aided by leyal conveyances, are 
insufficient for the transmission of the titles acquii'ed by 
Archbisl ops Wood ahd llyiin to Ihc prcsLint Cardinal-Arch 
bishop. The necessary conclusion is that if the Cai'dinal- 
Aichbishop holds title at all to the property in controversy, 
it is by virtue of conveyances or devises by means of which 
the original titles were made to pass to him. If he does 
hold title, the presumption is that he holds legally, and not 
adversely to the congregation, until the contrary is estsb- 
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lished by the evidence, or by his own acts or declarations. 
This is not an application for the removal of a trustee for 
a neglect or abuse of tiust under tlie provisions of the Act 
of February 17, 1818, P. L. 104. No neglect or abuse of 
trust is charged by the petitionetis. It all comes to what 
counsel for the petitioners orally stated at the .Hr<,'iiincnt 
to be their contention: That the division of St. Casimir's 
Polish Roman Catholic Church, or paiish, by the Body of 
Consultors, without the assent of the majoiity of the ma'e 
lay members of lawful age of the congregation, or pniish, 
at the time of its division, is violative of the sixth and 
seventh sections of the Act of 1855, supra. Unless tiiis 
be true, it follows that the present proceeding must fall, 
for if it be not true, tiie petitioners are not meniheis, either 
U^ or spiritual of St. Casimir's Polish Roman Catholic 
Church. 

We are here dealing with the affaira of St. Casimii''s 
Polish Roman Catholic Church, a religious congregation or 
ecclesiastical body owning property as a subordinate mem- 
ber of the Roman Catholic Church, in which there are Su- 
perior ecclesiastical tribunals with an ultimate power of 
control more or less complete in some supreme judiciary 
over the lay membership of that genei-al organization. The 
division of the paiish by the Board of Consultors, the ec- 
clesiastical tribunal vested with the authority to divide par- 
ishes by the laws, usages and customs of the Chureh, is 
questioned and sought to be set aside in this pi'oceeding, 
on the ground that the exei'cise of that power is forbidden 
by the Act of 1855, supra. It seems entirely c'ear to us 
that the Act does not apply because whether the pi'operty 
originally held by a single undivided parish be sub;;equentiy 
(by amicable sub-division, or by sub-division in accordance 
with the dccvcii of some hislier ecclesiastical judicotary)-, 
separated into several distinct congregational holdings, each 
sub-divided holding, just as much so as the original holding, 
is, nevertheless, subject to the sixth and seventh sections 
of the Act of 1855, supra, and must be held in accordance 
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therewith. Holding this view, we are of the opinion that 
by ttie exercise of a power of ecclesiastical government, St. 
Casimir's parish was lawfully divided. What is said in 
Watson V. Jones, 80 U. S. 679, 20 Law ed. 666, is appli- 
cable hei% : 

"In this country the full and free right to entertain 
any religious belief, to practice any religious piinciple, and 
to teach any religious doctrine which does not violate the 
laws of morality and property, and whicli does not infringe 
pei-sonal rights, is conceded to all. The law knows no 
heresy, and is conmiitted to the support of no dogma, the 
establishment of no sect. The right to organize voluntary 
religious associations to assist in the expression and dis- 
semination of any i-eligious doctrine, and to create tiibunals 
for the decision of contraverted questions of faith within 
the association, and for the ecclesiastical government of 
all the individual members, congregations and officers with- 
in the general associations, is unquestioned. All who unite 
thenwelves to such a body do so with an implied consent 
to this government, and are bound to submit to it. But it 
would be a vain consent and would lead to the tola! subver- 
sion of such religious bodies, if any one aggrieved by one 
of their decisions could appeal to the secular courts and 
Iiave them reversed. It is of the essence of these religious 
unions, and of their right to establish tribunals for the 
decision of questions arising among themselves, that tliose 
decisions should be binding in all cases of ecclesiastical cog- 
nizance, subject only to such appeals as the oi'ganism it- 
self provides for." 

The above stated principle was applied, or stated, in 
Stack v. O'Haia, 98 Pa. 21G; 234; Schlicter et al., v. Keiter, 
etal., Appellants, 156 Pa. 119, 122, 143; Novickas v. Krauc- 
zunas, 240 Pa. 248, 250. In Trustees of Trinity M. E. 
Church V. Harris, 47 Atl. 116, Bishop Walden, by virtue of 
the authority vested in him by the Book of Discipline of 
the Methodist Church of America, consolidated three sep- 
arate and distinct Methodist Chui-ches, societies, or parish- 
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es, into one. His action was sustained on the gi'ound that 
the consoHdation was a matter of ecclesiastical law and 
practice, and therefore binding on the court. We, there- 
fore, hoid that the division of St. Casimir's parish by the 
Board of Consultors binds us. It follows that the peti- 
tioners are no longer membeis of St. Casimir's Polish Ro- 
man Catholic Church, having been sepai-ated theiefrom by 
ecclesiastical decree. And since by the ecclesiastical law, 
binding upon them, they have no power or authonty over 
any propei-ty not within their own parish, their action in 
calling a parish meeting, and all subsequent proceedings, 
were unauthorized, irregular, and without legal effect. For 
the reasons stated the prayer of the petitioners must be 
denied, and their jretition dismissed. 

And now, December 12, 1921, petition dismissed at the 
cost of the petitioners. 



Fii'st National Bank vs. Quigel, et al. 



Joint action and liability - Surety and guai'antor - Act 
of April 24, 1913, P. L. 971 - Misjoinder of paities. 

There can be no recovery in an action ex contractu against Bcvcral 
defendants, unless they arc jointly liable and thei'e can be no joint 
liability if the contract is not joint but several. 

The Act of April 24, 1913, P. L, 071 abolishes the common law 
distinction between suretyship and guarantor. 

When there is a misjonder of parties the record may be amended. 
Affidavit of defense raising questions of law. No, 326, July 
Term. ,1921. 

J. F, Whalen and R. S. Eashore, for plaintiff. 
J. 0. Ulrich, for defendants. 
KOCH, J. March 6, 1922. 

The writ and statement of plaintiff's claim show that 
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sei-vice of them was accepted on the same day by John O. 
Uli-ich, Esq., as "Atty. for Defts." Quigel filed an affidavit 
(if defense to the merits of the claim on the 6th. of July, 
1921, and on the 25th. of the same month filed a supple- 
mental affidavit of defense for both himself and his oo- 
defendant. In due course the case was put on the trial 
lis: and after it was called for trial, before Moser, J., special' 
!y presiding, the record was amended on plaintiff's motion 
so as to change the plaintiff's name to "The First National 
B.in!c of Ilegins, Pa.," it having been improperly named 
"Hegins National Bank of Begins, Pa." when this suit was 
brought. A juror was then withdi'awn and the case con- 
tinued. The plaintiff then filed a new "plaintiff's state- 
ment" cotTesponding in its language to the first statement 
which it had filed, excepting the change in the plaintiff's 
name. The defendants then filed an affidavit of defense, 
sworn to by Quigel alone, raising a question of law for 
the first time as if by demun-er and also questions as to 
the sufficiency of the statement under our practice act, 
and they now insist that judgment must be entei-ed in their 
favoi- and an end put to this present case. 

It seems to us that after filing an affidavit of defense 
to the merits of the claim no such course should be pursued 
as has been pursued in this case. However, the plaintiff 
has not objected to the practice and we shall pioceed to 
dispose of the question of law. 

The plaintiff avers in its stiitement that it is a national 
bank of the United States of America ; that Quigel was its 
cashier from the 15th. of March 1915 until the 18th. of 
Januai-y, 1919; that Quigel's co-defendant is a Maryland 
coiporation and that it, at Quigel's request, by a certain 
writing obligatory became and acknowledged itself to be 
his surety as such employe of the bank, in which writing 
the said so-called surety agreed to reimburse the said bank 
to the extent of $5000.00 for any pecuniary loss sustained 
by reason of any personal act or acts of fraud, dishonesty, 
larceny, emljezzlement, forgery, wrongful abstraction or wil- 
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ful misapplication, by the said employe or by other per- 
sons with his knowledge or connivance, of moneys, securi- 
ties, bonds, stocks, deiienluies and other property of said 
bank, committed by said employe, etc. 

The statement sets forth certain sums of money 
amounting in their aggregate to $3976,82 which the plain- 
tiff claims Quigel owes to the bank and for which it con- 
tends Quigel's co-defendant is liable as his surety under 
this action. But the aggregate as set forth in the fourth 
pai'agraph of plaintifl's statement of claim is only $3271.59. 

The defendant's affidavit of defense questions the plain- 
tiff's right to i-ecovcr in this suit, on the ground that the 
Fidelity and Deposit Con pany of Maryland is a guai-antor 
and not a surety, and that the two defendants cannot be 
sued together, as there is no joint liability between them. 
"It is elementaiy law that there can be no recoveiy in an 
action ex contractu against several defendants, unless they 
are jointly liable and there can be no joint liability if the 
contract is not joint, but several." And misjoinder is fatal 
to an r,cti.cn. Fav»cctt v. Fell, 77 Pa. 308. At common 
law a surety and a guarantor are not the same. The former 
by his contract undertakes to pay if the debtor does not, 
while the latter undertakes to pay if the debtor cannot. 
"One is an insurer of a debt; the other an insurer of the 
solvency of the debtor. It results, as a matter of course, 
out of the latter contract, that the ci'editor shall use due 
diligence to make the debtor pay, and failing in this he 
lets go the guarantor," Kramph's executrix v. Hatz's ex- 
ecutors, 52 Pa. 525, 529. Bouvier's Law Dictionary defines 
suretyship as, "An undertaking to answer for the debt, de- 
fault and miscarriage of another, by which the surety be- 
comes l>ound rs iVe principal or oiiginal debtor is bound. 
It differs from guaranty in this, that suretyship is a primary 
obligation to see that the debt is paid, while guaranty is 
a collateral undertaking, essentially in the alternative to 
pay the debt if the debtor does not pay it. 24 Pick. Mass. 
252. And accordingly a surety may be sued as a promisor 
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to pay the debt, while a gum*antor must be sued specially 
on his contract. 8 Pick. Mass. 423." 

The said writing obligatory, inter alia, shows upon its 
face, as follows: "Bond No. 1,106,674." 

"KNOW ALL MEN BY THESE PRESENTS, That in 
consideration of the payment of the sum of Twelve 50-100 
dollars to the FIDELITY AND DEPOSIT COMPANY OF 
MARYLAND, a corpoiation of Maryland, (hereinafter call- 
ed SURETY), as a premium for the year beginning the first 
day of April A. D., 1915, twelve o'clock noon, and for con- 
tinuing this bond at the same or an agreed premium annually 
in fdvance thereafter so long as this bond may remain in 
force, or until the retirement of Valentine W. Quigel (hei'e- 
inafter called EMPLOYE), from the employ of Fii-st Nati- 
onal Bank (hereinafter called EMPLOYER) : IT IS HERE- 
BY AGREED that the surety shall after sixty (60) days 
next after proof of a pecuniaiy loss has been given to the 
surety reimburse said EMPLOYER to the extent of the 
sum of Five thousand dollai-s ($5000.00), for such pecuni- 
ai-y loss sustained by i-eason of any peisonal act or acts of 
fraud, dishonesty, larceny, embezzlement, forgery, wrong- 
ful absfraetion or wilful mis-application by said EMPLOYE, 
or by other persons with his knowledge or connivance, of 
moneys, securities, bonds, stocks, debentures, or other writ- 
ten evidences of debt, or value, or other property belonging 
to the EMPLOYER, or for which the EMPLOYER is re- 
sponsible to other persons, committed by said EMPLOYE, 
while in any position or at any location in the employ of 
said EMPLOYER, during the continuance of this bond." 
The bond then contains a number of conditions, such as: 
The employer's notific:ition of loss to the surety within ten 
days after becoming aware of any act which may be made 
the basis of a claim; the employer filing within ninety days 
after such notice its itemized claim thereunder, etc.; the 
surety's right to cancel the bond after thirty days notice; 
a voluntary arbitration clause for the detennination of the 
surety's liability, and reimbursement of the employer for 
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reasonable attorney fees expended in a suit on the bond. 
The bond is executed by the company only through its presi- 
dent, and attested by its secretai-y and a copy of it is at- 
tached to the statement of claim. Copies of the i-eceipts 
for the premiums, showing i-enewal of the bond from year 
to year, are aJso attached to the statement of claim. 

The affidavit of defense does not confonn strictly to the 
Practice Act of Nineteen Fifteen. It confuses questions of 
law as if by demurrer under the 20th section with a motion 
to strike from the I'ecord a pleading for non-conformity un- 
der the 21st section. Questions of law, as if by demun-er, 
should be raised only under the 20th section, (P. L. 1915, 
page 486), and questions of non-confoi-raity should be raised 
under the 21st section. The first question raised in the 
:',ff-davit of defense before us is one of non-cnnformity with 
the Practice Act. It is that the statement of claim is not 
founded upon a book account and does not set forth any 
action founded upon a contract, oral or wntten. So with 
the second, that the statement of claim shows that one of 
the defendants, Vi'lcntine W. Quigel, was cashier of the 
plaintiff bank, and tliat the Fidelity and Deposit Company 
of Maryland was yuiirantor for htm until his retirement 
from the employ of said plaintiff, but that said statement 
does not al'ege that ho retired from said employment. How- 
ever, the statement of claim says that Quigel sei-ved "until 
the 18th, of January, 1919,", If he sei-ved until that time, 
1 assume that he "retired" at that time. The affidavit of 
defense, speaking of the 9th paiagraph of the statement of 
claim; inter alia, says, "The allegations ai'e vague and in 
definite and lack conciseness and certainty," which is a 
question of non-conformity and not of law. And in answer 
to the 10th paragraph, the affidavit of defense says it con- 
tains more than one material allegation, that it is vague 
and uncertain and lacks conciseness, which is a question 
of non-conformity also. Likewise, that paragraph 11 of 
the statement is vague and lacks conciseness. And the 
same as to the answer to the 12th paragiaph of the state- 
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ment. The only question of law raised in the eleven para- 
graphs of the affidavit of defense is whether or not Quigel 
and his co-defendant are jointly liable and can be jointly 
sued for any or all of the five claims which are separately 
set forth in the statement of claim. One item of claim 
arises from Qui^el's alleged payment to himself, or some 
one else, the sum of $500.00 which planitiff hank owed to 
one Elmer E. Artz. The second item of claim is for $150.00' 
as the value of three U. S. Government boi^ds, belonging 
to the bank, and which it is alleged Quigel failed to account 
for. The third item is $2200.00 in dividends, alleged to have 
been received by Quigel for the bank and for which he has 
failed to account. The fourth item of claim is $706.23 for 
interest on certain sums of money which it is alleged Quigel 
took from the bank for various lengtiis of time without 
paymient of interest for the use thereof, and t'>e fifth item 
is for $171.S2 for an alleged over draft by Quigel on the day 
when his" employment with the bank ceased, to wit, the 
18t^ of January, 1919. If the averments in the statement 
of claim be true, then "such pecuniary loss sustained by 
reason of any personal act or acts" of Quigel k what the 
bond seems to have been given to provide against. 

The writer does not deem it necessary to determine 
whether this is a case of suretyship or guaranty, because 
aie Act of the 24th. of April, 1913, P. L. 971, provides, 
"That every written agreement hereafter made by one pei> 
son to answer for the default of another shall subject such' 
person to the liability of suretyship, and shall confer upon 
hini the rights incident then-tc, unless such agreement 
shall contain in substance the words : This is not intended 
to be a contract of suretyship/ or unless each portion of 
such agreement intended to modify the rights of surety- 
ship shall contain in substance the words : This portion of 
the agreement is not intended to impose the right of surety- 
ship.' " The third section of the act provides, 'That the 
word 'person' as used in this act, shiill be construed to be 
^plic^le to the cases in which the agreement refeiTed to 
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in the first section hereof is made by one or more 
individuals or by one or more incorporated or unin- 
corporated groups." Therefore, the distinction between 
a suretyship and a ^arantor, at common law, as 
stated hereinabove, no longer obtains so far as liability 
is concerned, because the distinction in that respect has 
been abrogated by the act referred to. But the plaintifTs 
right to sue both Quigel and the bonding company together 
must be determined by the question as to whether their 
liability is joint or several. Quigel did not sign the bond. 
The last receipt would indicate that he paid the premium 
for it, but that does not make him a party to it. The bond 
was apparently given to the bank for its security against 
the possible defalcations of Quigel and he is neither princi- 
pal nor surety on it There is no mutuality of contiact, 
so far as the bond is concerned, between Quigel and the 
bonding company. The contract is between the bank and 
the bonding company, and while Quigel is liable personally 
for any defalcations that he may be guilty of, the bonding 
company's liability must rest upon its bond. The liability 
of the two is, therefore, several and not joint, and the bank 
must therefore sue either or both alone. As there is no 
joint liability there can be no joint action, and as the action 
seems to be based upon the bond, a copy of which is ap- 
pended to the statement, and Quigel's defalcations are set 
out in the statement, Quigel should not have been made a 
party to this suit. It must be plain that if he had been sued 
alone, the bond, or copy of it, would have had no place in 
the statement 

At the time of the argument, the plaintiff asked per- 
mission to amend the record, if we concluded that there is a 
misjoinder of parties. We think the plaintiff has a right 
to amend by the elimination of one of the defendants, so 
as to conform to the averments in the statement of claim, 
and to make such other averments, if any be necessary, as 
to show clearly the liability on the part of the defendant 
whose name shall remain upon the record. See Quinter v. 
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Quinter, 26 D. R. 716. 

AND NOW, MARCH 6, 1922, it is ordered that the 
plaintiff have leave to amend within fifteen days, and on 
failure thereof the defendants, on application to the court, 
to have judgTnent entered in their behalf on the ground of 
misjoinder of parties. 



In re Petition of Jacob Simon Rosenzweig 



Naturalization - Name - Opening judgment on petition. 

An alien wha assumes a name must proceed with his applica- 
tion within seven years after filing it. 

Action by the court upon such application is a judgment and an 
application to open it must be made before the end of the term to 
which it is entered. 

Petition for Naturalization. No. 2239. Naturalization Ser- 
vice. 
KOCH, J. July 25, 1921. 

On the lOthujf May, 1910, the petitioner filed in our 
prothonotary's office a declaration of his intention to be- 
come a citizen of the United States, and, on the 14th of 
October; 1914, he filed his petition for naturalization in the 
same office. He was heard on the said petition on the 14th 
of June, 1915 and was denied admission to citizenship on 
the Government's objection, because he "did not use his 
original name in his petition. The United States Depart- 
ment of Labor had, previous to the hearing, forwarded to 
the Prothonotary's Office a certificate showing that the 
petitioner had arrived at Ellis Island, New York City, on 
the 5th. of September, 1906 under the name of Jankel 
Rousse, whereas his petition for citizenship was in the name 
of Jacob Simon Rosenzweig. As the Government made no 
answer to the rule, which was made returnable on Monday 
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the 9th. day of May, 1921, it was, on t^e 23rd. day of M^, 
1921, on motitai of petitioner's counsel, made absolute and 
a re-hearin£ was granted. 

At the re-hearing the appUcant testified that his name 
is Jacob Simon Rosenzweig, but that when he came to this 
country he came under the name of Kousse, because five 
biothers-in-law had written to him to give that name so in 
case he had any trouble upon his arrival here they could 
help himi out of it. The applicant married a Miss Rouse. 
Both in this and in the old country the applicant had a^ 
ways gone under his real name, but the Government objects 
to favorable action on this application now on the ground of 
laches, six years having elapsed since the petitioner was 
heard and denied ctizenship, and, further, because his decla- 
ration of intention is now over eleven years old, whereas 
such declaration must be pursued and acted upon within 
seven years. Both of the Government's objections are 
good. It is now too late to attack or open the judgment 
whi(^ denied him admission in June, 1915, because a judg- 
ment must be opened within the term in which it is 
entered. "An application to open or vacate a judgment 
entered adversely, after a hearing or trial, must be made 
before the end of the term to which the judgment isentered." 
McCready v. Cans, 242 Pa. 364; King v. Brook et al, 72 Pa. 
363; Miller v. Baker, 64 Pa. Supt. Ct. 124; Hemdon Bor- 
ough, 19 Pa. Supt. Ct. 127 ; Abels & Co.v. Powell, 6 -Pa. Supt 
Ct. 123 and Hill v. Egan, 2 Superior Court, 596. See also 
Bronson v. Schulten, 104 U. S. 410, 26 Law Edition, 197. 
An admission of an alien to citizenship is a judgment of 
the court Spratt v. Spratt, 4 Peters 393 ; 7 Law Edition 
897. 

The foundation of the doctrine of res judicata or ea- 
toi^>el by a judgment is that both parties have had their 
day in Court; Johannessen v. United States, 225 U. S. 227; 
56 Law Edition, 1066; Southern Pacific R. Co. v. United 
SUtes, 168 U. S. 1, 48; 42 Law Edition, 355, 357. In the 
later case the court said : "That a right, question or fact 
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distinctly put in issue and directly determined by a court of 
OHnpetent jurisdiction, as a griound of recovery, cannot b3 
disputed in a subsequent suit between the same parties or 
Uieir jwivies." j . j 

The Act of June 29, 1906, 84 Statutes at Larger 599 
gives the Government the right to appear for the purpose 
of cross-examining applicants for citizenship and their wit- 
nesses, and to produce witnesses in opposition to the ap- 
plication. Therefore, the natuialization of aliens is now 
rarely conducted at the instance of and controlled by tlie 
party in interest. Where the Government appears, as it 
did in this applicant's case at the time of the hearing in 
June, 1915, the applicant's right of admission to citizen- 
ship was put in issue and decided adversely to him. There- 
fore, it is a final judgment against him. But if the judg- 
ment had been in his favor and a certificate of naturalization 
had been issued to him it would still be subject to attack, 
if it was obtained illegally or by fraud, because the Fifteenth 
section of the Act of 1906, Statutes at Large, 599 author- 
izes United States District Attorney to bring suit in such 
a case "for the purpose of setting aside and cancelling the 
certificate of citizenship on the ground of fraud or on the 
ground that such certificate of citizenship was illegally 
procured." Even where one procured a certificate of citi- 
zenship fraudulently and illegally as far back as 1892 hi;; 
certificate was cancelled in 1908, and such cancellation was 
approved by the United States Supreme Court which said, 
*Sound reason, as we think, constrains us to deny a certifi- 
cate of naturalization procured ex parte in the ordinarj- 
way, any conclusive effect as against the public; Johannessen 
V. United States, 225 U. S. 227; 56 Law Edition, 1066. In 
that case the certificate of naturalization had been obtained 
fraudulently and unlawfully because the applicant arrived in 
this country less than four years before he was naturalized,, 
whereas one could not be naturalized who had resided here 
less khan five years. The applicant and his two witnesses 
had committed perjury to get the certificate. No fraud 
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appears anywhere in this case, on the part of the Govern- 
ment, and, therefore, the judg^nent in its favor is not sul)- 
ject to attack. If any fraud exists in reference to this case 
it is found on the part of the applicant and not on the part 
of the United States. 

Both objections of the Government must be sustained 
and the judgment hitherto rendered on this application must 
remain undisturbed. 

AND NOW, JULY 26, an exception is allowed the ap- 
plicant and bill is sealed. 



Seiwell vs. Hines, Director General of Railroads 



Negligence - Rate of Speed - Safety gate or watchman 
- Statement that he stopped, looked and listened - Suction of 
train. 

The rate ot speed in the open country of a tm!n is not negli- 
gence, but failure to give notice of the approach of the train by 
those in charge of it or disregard of such notice by the traveler 
is negligence. 

The mere failure to provide a safety gate, crossinfT watchman, 
sign or warning is not negligence. 

It is vain to assert that he looked and listened if, in spite of 
what the exercise of his senses must have to!d him, he proceeded 
directly into immediate danger. 

A railroad company owes no duty to a person lawfully standing 
near its trades, to slacken the speed of a train to prove nt him being 
sucked under the train. 

Motion to take off nonsuit. No. 361, July Term, 1921. 
G. M. Roads and P. B. Roads, for motion. 
O. E. Farquhar, contri.. 
BERGER, J. January 2, 193-^ 

The plaintiff was nonsuited in his action to recover 
damages for a personal injury sustained in a collision be- 
tween a Ford roadster, driven by him, and a train, known 
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as the Wilkes-Barre Flyer, operated by the defendant. The 
accident occurred about 1.30 P. M., December 4, 1919f a 
bright clear day, at a grade crossing in the open country 
at Rock Glen station, on the main road between Mountain 
Grove and Hazleton. The plaintiff, who was familiar with 
the crossing, stoM)ed about twenty feet from the single 
track operated at that point, and seeing no train, approach- 
ed the crossing upgrade at an approximate speed of two to 
four miles an hour, looking north and south along the tracks 
as he proceeded. His unobstructed view southward was one 
hundred and fifty yards, and northward, as far as the eye 
could see. The train approached from the South "real fast," 
without blowing a whistle or ringing a bell, and was un- 
heard by the plaintiff, so thathefirstsawitwhenitwaseighty 
or one hundred yards south of the crossing, and then the front 
wheels of his roadster were on, or over, the first rail of 
the track. His car was in low gear, and he shifted it to 
neutral so that it would run down tiie hill away from danger, 
by gravity. The car ran off the track, and when two feet 
away from it, the plaintiff put on tiie foot brake; he and 
his father were in Oie car, and their weight, combined with 
the car's, was approximately nine hundred pounds. The 
cow-catcher and the front wheels of the engine passed the 
car, but the rear or driving wheels struck and demolished 
it. The plaintiff had his left arm broken, and his father 
was killed. The plaintiff repeatedly testified that the suc- 
tion of the moving train drew the car against it, causing 
Its destruction, with the resultant injury to its occupants. 
No other cause for the collision was assigned. 

In paragrai^ 7 of his statement of claim, the plaintiff 
charges that the defendant operated its train "at a high, 
reckless and negligent rate of speed," but he offered no tes- 
timony to establish the rate of speed, and himself testified 
merely that it ran "real fast." Nor can the rate of speed 
alone, at which the train was operated, be negligence in this 
case, because "It is not the rate of speed that prevents a 
traveler from passing safely over a railroad crossing in an 
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open country, but the failure to give notice of the apfproach 
of the train by those in charge of it, or disregard of such 
notice by the traveler when given:" Schwarz v. Delaware, 
Lackawanna & Western Railroad Company, Appellant, 218 
Pa. 187, 196; Jerdon, Appellant, v. Philadeli^iia Rapid Tran- 
sit Company, 260 Pa. 275, 276. 

Another allegation of negligence, found in paragraph 9 
of the statement of claim, is to the effect that the defend- 
ant did not provide "a sign or warning to the public at the 
said point or highway crossing vf the approach of said train 
by ringing a bell, blowing a whistle, the use of safety gates, 
the employment of a watchman, or any other means what- 
soever that would serve such a purpose." The mere failure 
to provide a safety gate or crossing watchman surely is 
not neghgence, nor was the failure to maintain a sign or 
warning, because the plaintiff was neither misled nor in- 
jured by its absence, having stopped at the proper place. 

The nonsuit woir. entered primarily on the gi'ound that 
it is vain for the plaintiff to assert that he stopped, looked 
and listened, if in spite of what the exercise of his senses 
must have told him, he ran his car dii*ectly in front of a 
fast moving train. The plaintiff asserts that he stopped, 
looked and listened, twenty feet from the track, with an 
unobstructed view of four hundred and fifty feet in the 
direction from which the train approached. He started 
toward the track with his roadster at the rate of two to 
four miles an hour, looking and listening, but did not hear 
the train, and first saw it eighty or one hundred yards away 
when he was on the first rail of the track. If he was struck 
on the track, this case is within the rule that it is vain for 
any one to assert that he looked and listened if in spite of 
what the exercise of his senses must have told him, he 
proceeded directly into immediate danger to himself: Smith, 
Administratrix, Appellant, V. McAdoo, Director General, 266 
Pa. 328, 331 ; Paul Appellant, v. Philadelphia & Reading Rail- 
way Company, 231 Pa. 338, 340 ; Sefton v. Baltimore & Ohio 
Raikoad Company, Appellant, 64 Pa. Superior Ct 218, 221. 



Dictzed by Google 



Seiwell vs. Hines, Director General of RAiLROAPe 169 

Under the pleadings and the evidence, however, the 
only theory upon which the plaintiff could recover is that 
the defendant ran its train at such a high, reckless and 
negligent rate of speed, that the plaintiff, without negli- 
gence on his part, suddenly found himself on the first rail 
of the track, with the train approaching him so fast (as is 
stated in the 8th pai-agraph of his statement of claim) that 
he was "unable to drive said automobile across said track 
or to turn to one side, without being struck, backed the 
automobile from the track far enough to avoid being struck 
, by the cowcatcher of the engine, but was unable to back 
far enough to avoid the said automobile from being drawn 
in by the suction of the said train and hit by the rear wheels 
of the engine thereof." Since any practicable rate of speed 
at which railroad companies can move their trains in the 
open country, having due regard to their equipment and 
roadbed, is not negligence per se, the burden clearly was 
upon the plaintiff to introduce evidence which would have 
warranted submission to the jury of the question whether 
a Ford roadster, standing two feet from a railroad track, 
would be drawn against the train by suction. 

In Louisville & N. E. Co. v. Lawson, (Court of Appeals 
of Ky., 1914), 170 S. W. 198, it was held that a railroad 
company owes no duty to a person (a fifteen year old boy 
weighing one hundred pounds) lawfully standing near (six 
feet from) its tracks, to slacken the speed of an approach- 
ing train in order to prevent him from being sucked under 
the train. The Court of Appeals said: 

"Every day hundreds of trains are run at the rate (rf 
twenty-five or thirty miles an hour. These trains pass hun- 
dreds and perhaps thousands of persons standing within 
five or six feet of the ti-ack. If the suction from trains 
were great enough to draw pei-sons under the trains, there 
would have been innumerable accidents of the kind under 
consideration. Notwithstanding this fact, several railroad 
men, who certainly had an opportunity to speak from long 
experience, say that they never heard of a live object, capa- 



Dictzed by Google 



170 Seiw ell vs. Hines, Director General of Railroapb 

ble of resisting, being sucked under a train. Not only so, 
but the only two cases that have ever come before the courts, 
80 far as we know, are the case under consideration and the 
case of Graney v. St. Louis I. M. & S. Ry. Co., 157 Mo. 666 
57 S. W. 276, 50 L. R. A. 153, where a recovery was denied 
on the ground that the accident, even if it took place as 
claimed by plaintiff, was not one that might have been 
reasonably anticipated. Where in a case like this it is 
contended that the accident was the result of the negligence 
of the railroad company, combined with the operation of a 
natural law, and where not only the character of the acci- 
dent, but the conditions attending the every day operation 
of trains, are such that the accident would have frequently 
happened if the natural law were such as to make it possi- 
ble, we conclude that evidence to the effect that no such 
accident had ever happened has a strong and important 
bearing on the question whether or not it should have been 
reasonably anticipated." 

In Davis v. Southem Ry. Co., (Supreme Court of N. C, 
1916), 87 S. E. 745, the plaintiff testified that he was drawn 
under a train moving twenty-five or thirty miles an hour 
when standing five and a half feet from the track. The 
Supreme Court said: "The case of Graney v. R. R. 157 
Mo. 666 (8 Am. Neg. Rep. 77, 57 S. W. 276, 50 L. R. A.), 
and R. E. v. Lawson. 161 Ky. 39 (170 S. W. 198). which 
are cited to us by defendant's counsel, ai-e precisely appli- 
cable, as they hold that if injui-y by suction is possible, it 
is so improbable as not to be in law among those events 
which can be foreseen, and, as matter of law, that an en- 
gineer is not required to anticipate its consequence and 
slacken the speed of the train on that account." 

In Southem Ry. Co. v. Young, (Court of Appeals of 
Ga., 1917), 93 S. E. 51, the plaintiff testified that when 
standing a few feet from a public crossing, he was sucked 
against, or under, a train moving fifteen to twenty miles 
an hour, and obtained judgment in the court below. The 
Court of Appeals in reversing the judgment said: 
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"The theory that the injury resulted from the fact 
that the j^aintiff was sucked under or against the engine 
or cars must be regarded from one of two standpoints, to 
wit: Either this happening was likely to occur under the 
circumstances alleged to have existed at the time and place 
of tlxe injury, in which event a man of ordinary prudence 
would be bound to guard against it; or it was an unusual 
and extraordinary occurrence, not likely to happen, and 
which a man of ordinary prudence would not be bound to 
guard against. If it was something likely to happen, the 
plaintiff himself should have been on guard against the 
occurrence, as it was the result of natural law which would 
be consequently of a matter of common knowledge. If 
the occurrence was not likely to happen and was unusual 
and extraordinary, the defendant company could not be 
charged with negligence in that no effort was made to stop 
the train after those in charge thereof saw or could have 
seen the plaintiff by the side of the track, but not near 
enough thereto to be struck by the passing engine or cars. 
If, under the operation of natural laws, those in charge of 
the train should have anticipated that the plaintiff, who 
was standing near the track along which the train was mov- 
ing rapidly, would probably be sucked under, in, or close 
up to or against the train, then the plaintiff would likewise 
have been bound to anticipate the same result. And if the 
accident was unusual and extraordinai'y, and the plaintiff 
in the exercise of ordinry care and diligence for his own 
safety could not have anticipated such result, neither could 
those in charge of the train be expected to anticipate this 
result." 

In the present case, the plaintiff, without qualification 
as an expert, stated that the automobile driven by him was 
drawn under, or against, the moving train by suction. There 
is no evfdence to establish the train's speed ; none that a fast 
moving train across an open country frequently or usually 
attracts heavy objects by suction. The automobile with 
its occupants weighed nine hundred pounds, and stood, top 
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down, with its hood directly toward the moving train. It 
was but two feet from the track; the foot brake was on 
otherwise it would naturally have run down the hill away 
frwn the train. Had the plaintiff known or believed that 
the suction of the moving: train would draw the car against 
itr he would doubtless have anticipated that result by not 
putting on the brake, thus permitting the car to run farther 
down hill. The force of the air disi^aced by an engine draw- 
ing a fast moving train, is centrifugal rather than centrii^- 
etal. In our experience, and from the reported cases of 
our State, we know of no instance in which an automobile 
was either drawn, or alleged to have been drawn, against 
a fast moving train by suction. The defendant company was 
»ot obliged to anticipate the happening of an event — the at- 
traction of an automobile by suction, — which the plaintiff nei- 
ther anticipated nor guarded against. If the defendant was 
negligent in not slackening the speed of its train in antici- 
pation of the hai^>ening of such an event, the plaintiff 
likewise was negligent in stopping his car so close to the 
train that suction would draw it against It. 

If it be said that the bald statement of the plaintiff 
that the automobile was drawn against the train by suction 
required us to submit to the jui-y the probability of such 
an occurrence, the negation of that is found in Mr. Justice 
Widling's opinion in Lessig v. Reading Transit & Light Co., 
Appellant, 270 Pa., 299, 303. What is there said is applica- 
Ue and cmitrolling here. It is as follows : 

"In the present case paintiff's testimony cannot be ac- 
cepted in the face of the infallible physical facts. Elliott 
on Evidence (sec. 39) says, 'Even though it (an appellate 
court) may not be authorized to weigh evidence and pass 
opcm the facts, it may, and should, so use its judicial know- 
ledge as to bring about justice. Thus, there are qften un- 
disputed lAiysical facts clearly shown in evidence, and, by 
applying to them a well-known law of nature, of mathe- 
matics, or the like, it is demonstrated beyond controversy 
that the verdict or finding is based upon what is untrue 
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and cannot be true. In such cases it is very generally held 
that the appellate court should take judicial notice of the 
law of nature or mathematics or quality of matter, or what- 
ever it may be that rules the case, and apply it as the trial 
court should have done.' This is quoted with approval, and 
numerous cases cited to like effect, in Sheppard v. Wichita 
Ice & C. S. Co., 82 Kan. 509, s. c. 28 L. B. A. (N. S.) 648, 
650. In Hunter v. New York, O. & W. R. Co., 116 N. Y. 615, 
the appellate court reversed the judgment by taking notice 
of the physical fact that a man's head would not be four 
feet and seven inches above the top of a box car on which 
he w^ seated. In Norfolk & W. B. R. Co. v. Strickler, 118 
Va. 153, where plaintiff testified he looked and listened but 
neither saw nor heard an approaching truck that was in 
full view, a judgment in his favor was reversed by the ap- 
pellate court which stated, inter alia. This court has re- 
peatedly declared that courts are not lequired to believe 
that which is contrary to human experience and the laws 
of nature, or which they judicially know to be incredible. 
Though the case be heard fis upon a demurrer to the evi- 
dence, the court will not stultify itself by allowing a ver- 
dict to stand, although there may be evidence tending to 
support it, when the physical facts demonstrate such evi- 
dence to be untrue and the verdict to be unjust and unsup- 
ported in law and in fact' and see Gulf C. & S. F. Ry. Co. v. 
Wilson (Texas), 60 S. W. 438; Blakeslee's Express & Van 
Co. V. Ford, 90 111. 137. 

"In our case as the disinterested evidence and physical 
facts show that plaintiff was struck immediately as he 
drove upon the track, he was guilty of contributory negli- 
gence and cannot recover. We have not overlooked the 
suggestion that the rope-fender on the car may have struck 
the rear wheel of the auto and turned it so far around that 
it received the real blow at the side. There is, however, no 
evidence that the accident so happened, but much to the 
contrary, A theory cannot be accepted as to how a col- 
tision might have happened in the face of convincing evi- 



Dictzed by Google 



TiTLEHAN VS. TlHH 



dence as to how it actually did happen. There can be no 
presumption as against facts which are proven ;' Bernstein 
V. Penna. R. R. Co. 252 Pa. 581, 587." 

To us the conclusion is irresistible that the plaintiff 
was either struck immediately as his car mounted the first 
rail of the track, else he drove heedlessly against the en- 
gine. For the reasons stated, the rule to take off the non- 
suit must be discharged. 

And now, January 2, 1922, rule to take of? nonsuit dis- 
charged. Judgment is directed to be entered in favor of 
the defendant, upon payment of the jury fee. 



Titleman vs. Tinmi 



Striking off judgment - Default of affidavit of defense - 
Practice Act amended by act of 1921 - Service of copy of 
affidavit - Rule 38 - Rule 32. 

The Act of 1921, amending the Practice Act 1915 requires service 
upon the plaintiff or his attorney of a copy of the affidavit of defense 
but fixes no time when such service shall be made. 

Court Rule 38 requires such service to be made within ten days 
after lilinK. 

Court Kule 32 requires every motion based on matters of record 
to set out the matters or if based upon facts, the facts relied upon. 

Judgment cannot be taken by default for failure to serve an 
affidavit of defense within the time fixed by the Practice Act. 
Motion to strike off judgment. No. 116, May Term, 1921. 
T. H. B. Lyon, for motion. 
M. H. Spicker, contra. 
BERGER, J. October 17, 1921. 

This is a motion to strike off, for matters appearing 
of record, a judgment obtained by the plaintiffs on their 
motion made in open court, for judgment against the de- 
fendants in default of an affidavit of defense. The plain- 
tiffs brought an action of assumpsit, and made service upon 
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the defendants by the sheriff of their statement of claim, 
togrether with the writ, on April 16, 1921. The statement 
of claim is in conformity with the requirements of the Prac- 
ti^ Act, nineteen fifteen. The defendants filed their affi- 
davit of defense April 30, 1921. Sec. 12 of the Practice Act 
as amended by the Act of March 10, 1921 (Act No. 5) , re- 
quires service of an affidavit of defense to be made upon 
the plaintiff, or his attorney, but it fixes no time within 
which service shall be made, nor does it prescribe the mode 
of the service. Paragraph 5 of our i-ule of Court No. 38, 
page 73, relating to practice and pleading reads thus: "A 
copy of the affidavit of defense must be served on the plain- 
tiff or his attorney within ten days after filing same." Nei- 
ther the Practice Act nor our rule of court, by express words, 
authorizes the entry of judgment against a defendant for 
failure to serve his affidavit of defense. By a rule of the 
Court of Common Pleas of Philadelphia County, — and 
for aught we know, by the rules of other courts, — a de- 
fendant is required to make service of his effidavit of de- 
fense within forty-eight hours after it is filed, otherwise the 
plaintiff may take a rule for judgment, if he supports it by 
an affidavit setting forth that service was made. See Spin- 
elli v. Costello, 30 D. R. 411. It is significant that neither 
the Practice Act nor our rule of court provides for the 
entry of judgment in default of the service of an affidavit 
of defense. 

The plaintiffs took judgment for want of an affidavit 
of defense, notwithstanding one was on file at the time, upon 
the authority of Glover v. Errich, 30 D.' R. 720, which holds 
that an affidavit of defense which is not served is a mere 
nullity, and although judgment might not be taken for fail- 
are to serve the affidavit, nevertheless, judgment might be 
had for want of an affidavit of defense. A proper disposi- 
tion of this case does not require us to determine whether 
or not judgment in default of an affidavit of defense may 
be taken, (when an affidavit of defense is on file at the 
time judgment is moved) , based upon the assumption that 
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since it was not served it is a nullity. Since the Practice 
Act does not require proof of service of an affidavit of de- 
fense to be made and filed of record, it is clear that in every 
case where it is alleged that service of an affidavit of de- 
fense was not made, as the basis of a motion of judgment 
for want of an affidavit of defense, a matter of fact not ap- 
pearing upon the face of the record is asserted by him who 
seeks judgment, and he must therefore suHwrt his nrotion 
by petition, as is required by Paragraph 4 of our rule of 
court No. 32, page 68, relating to motions, which reads: 
"When motions are based upon matters of fact, not appeariiig 
upon thefaceoftherecord they must be founded upon petitioo 
settingoutsuchfactsandswom to by the party in whose be- 
half said motion is made, his agent or attorney ; thereupon 
the court will grant a rule to show cause, if the facts war- 
rant it, which rule shall be returnable to the second motion 
day thereafter, unless otherwise ordei"ed or othei-wise pro- 
vided elsewhere by these rules." For the failure of the 
plaintiff to comply with this rule the judgment may be 
stricken off ultimately. 

Could the plaintiff have been allowed to take judgment 
upon filing a petition setting out that service of the affi- 
davit of defense had not been made within ten days after 
it was filed, as is required by our rule of court? In the 
construction of the Procedure Act of May 25, 1887, P. L. 
271, it was held that an affidavit of defense might be filed 
as a matter of right at any time before judgment, for the 
reason that the only penalty prescribed by said Act for 
neglect to file the affidavit of defense within the time fixed 
by the statute, "is the risk of having a judgment entered 
against him, not the teimination of his right to file his 
affidavit:" Calehuff Appellant v. Driver, 46 Pa. Superior Ct. 
79, 84. There is no penalty prescribed by the Practice Act 
for a failure to serve an affidavit of defense, other than the 
loss of the right to defend on the giuund of set-off or count- 
er-claim, by the express provisions of Sec. 15 of said Act 
Had the plaintiffs in this case filed their petition for judg- 
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ment, the defendants could have made service of their affi- 
davit of defense before judg^nent, and thus have defeated 
judgment. 

The reason we do not order the judgment to be stricken 
off now is because the motion to strike off does not comply 
with paragraph 9 of rule S2, page 67, of our rules of court, 
which requires motions based on matters of recoid to speci- 
fy and set out the matters and facts which are the basis 
of the motion. Leave will therefore be given to the de- 
fendants to amend their motion in conformity with the 
requirements of our rules of court. 

And now, October 17, 1921, leave is given to the de- 
fendants to amend their motion to strike off within ten 
days, by specifying and setting out the matters and facts 
upon which it is based. 



Dunn vs. Dunn 



Divorce - Desertion - Agi-eement to separate. 

Desertion is an actual abandonment of marital cohabitation, with 
an intent to desert, wilfully and maliciously persisted in, without 
cause, for two years. The guilty intent is luanifcated when, without 
cause or consent, either party wlthdrawB from the residence of the 
other. 

The guilty intent to dessert is rebutted where the separation 
is encouraged by the other party or by mutual consent. 

What may have been desertion tn its inception, but has be- 
come separation with mutual consent within two years, is not K<'ound 
for £totc«. 

The mutual consent that will prevent a divorce upon the ground 
of desertion may be inferred from the conduct of (jic parties and 
need not be put in the form of a solemn written agreement. 

The mere failure of a husband to support his wife for a period 
of more than two years, will not sustain an action for divorce on 
the ground of desertion. 

Report of master. No. 35, March Term, 1921. 
G. F. Bx-unom, for libelant. 
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BERGER, J. January 16, 1922. 

The master has recommended a decree in divorce on 
the ground of desertion. The libellant, Grace Mary Dunn, 
a trained nurse, was married to the respondent, Dr. Charles 
William Dunn, on August 27, 1917, in the City of Philadel- 
phia. They lived together as man and wife in Pottsvifle, 
at the home of her mother, for about three months im- 
mediately following their marriage, and at various training 
camps in this country for a further period of six months, 
he having entered the Medical Coips of the United States 
Army, About July, 1918, he was ordered to France, hav- 
ing then the rank of first lieutenant, and his wife return- 
ed to her mother in Pottsville. While in the seiTice abroad, 
he directed an allotment out of his pay to be made for his' 
wife's support, which was regularly remitted to her, until 
it was discontinued at his direction, temporarily, in March, 
1919, and pennanently, in April of the same yeai". Soon 
after the receipt of the final notice of the discontinuance 
of her allotment, some time in April, 1919, she received a 
letter from her husband, then stationed at Cohlenz, Ger- 
many, stating that the discontinuance of the allotment, 
which at first was temporary, was made peimancnt "be- 
cause (as she testified) there was no use of our (their) 
affairs going on as they were." Her next letter fiom him 
was from Jersey City, New Jei-sey, in October, ISiyt "in 
which (she testified) he requested me (her) to send all of 
his belongings to his mother's home at Jersey City." She 
does not seem to have replied to either of these letters. She 
learned however, in some way not disclosed, on October 27, 
1921, that her husband was connected with the Children's 
Homeopathic Hospital at Philadelphia, but since his service 
abroad she has apparently not seen him. So far as the evi- 
dence shows, she neither wrote to him, nor made any at- 
tempt to see him ; and has supported herself since the allot- 
ment from him was discontinued. Her mother, in pursu- 
ance of Dr. Dunn's letter to his wife "expressed his clothes, 
books, etc., insured, to his mother in Jersey City, New Jer- 
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Bey." None of the letters which Dr. Dunn wrote to his 
wife were produced. 

The question arises whether the 'evidence in this case 
supports the master's finding of a wilful and malicious de- 
sertion, because it is our duty, notwithstanding the mas- 
ter's recommendation, to withhold a decree unless the li- 
bellant has made out her case by the weight and fair pre- 
ponderance of all the evidence. The evidence strongly tends 
to establish non-support since April, 1919; but mere proof 
of non-support, — which is not inconsistent with separation 
by agreement, — is not sufficient to establish a wilful and 
malicious desertion. The evidence does not disclose the nar 
ture of the differences which existed between the parties 
I»ior to the discontinuance of the libellant's allotment for 
support. It shows no effort on her part, after the arrival 
of her husband in this country, to see him ; to communicate 
with him; or to reestablish the marital relation. The re- 
spondent's absence in France during his period of service 
in the army cannot be made the basis of desertion. The 
date of the desertion, as fixed by the libel, corresponds wiLli 
the date of the discontinuance of the allotment for support 
of the wife. Clearly then, the wilful and malicious deser- 
tion is predicated upon the failure of the respondent to 
make a proper allowance to his wife for her support, since 
March, 1919. The ready compliance with the i-espond- 
ent's request to have his personal effects expressed to his 
mother at Jersey City, strongly tends to the conclusion that 
there was a separation by the mutual consent of the part- 
ies. Moreover it was the duty of the libellant, seeking to 
establish the cause of divorce by the respondent's letters, 
to produce the letters, or to account properly for her failure 
to do so, instead oi giving testimony of their contents. It 
is always the duty of a party to an action to produce the 
best evidence of which the nature of the case is capable, 
otherwise the presumption of trying to suppress the truth 
may arise: Bryant v. Stilwell, 24 Pa. 314, 317. This seems 
to be a case calling for the application ot this principle. 
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The only evidence of desertion is furnished by the 
libellant's secondary evidence of the contents of the re- 
spondent's letters. Before it was shown that it was not 
inssible to produce these letters, secondary evidence of their 
contents was incompetent, nor is it pretended that the re- 
spondent testified substantially to the entire contents of 
the letters. 

In our opinion, all the evidence, whether competent or 
iacompetent, is more consistent with a separation by mu- 
tual agreement than with a wilful and malicious desertion. 
In Neagley v. Neagley, Appellant, 59 Pa. Superior Ct. 565, 
570, in distinguishing between mere separation and a wil- 
ful and malicious desertion pei-sisted in for a sufficient 
length of time to constitute a legal cause of divorce, Ri«e, 
P. J. said: 

"The law on the subject is clear. 'Desertion is an act- 
ual abandonment of marital cohabitation, with an intent to 
desert, willfully and maliciously persisted in, without cause, 
for two years. The guilty intent is manifested when, with- 
out cause or consent, either pai'ty withdraws from the resi- 
dence of the other.' Ingei-soll v. IngersoU, 49 Pa. 249. This 
dear and concise definition has been approved in many later 
cases, and has not been questioned. The guilty intent to 
desert is rebutted where the separation is encouraged by 
the other paiiy or by mutual consent. What may have 
been desertion in its inception, but has become a separation 
with mutual consent within two years, is not ground for 
divorce : King v. King, 36 Pa. Superior Ct. 33 ; Pearce v. Pearce 
50 Pa, Superior Ct, 129. The mutual consent that will prevent 
a divorce upon the ground of deseiiion may be inferred from 
the conduct of the pai-ties and need not be put in the form 
of a solemn written agTeenient; Olson v, Olson, 27 Pa, Su- 
perior Ct. 128," 

See also Sternberg v. Sternberg, Appellant, 73 Pa. Su- 
perior Ct, 328, 330. Desertion is not established, hence the 
master's recommendation cannot be accepted. 

And now, Januaiy 16, 1922, the master's reconmiend- 
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ation of a decree of divorce is overruled. A decree is re- 
fused and the Libel is dismissed. 



Vasilko vs. Bongiorno 



Opening judgment - Lease - Amicable action of eject- 
ment - Waiver. 

Judgment entered upon a warrant of attorney contained in a 
lease for a violation of covenants retiuirinR payment of rent in ad- 
vance, and sub-letting without the written oon.sent of the lessor, will 
be opened when it is shown that these covenants were waived by 
the lesBor. 

Rent is not payable in advance unless it is so stipulated in the 
leitse. 

An amicable action in ejectment will be stricken off when it 
appears that the parties had consented to new arrangements. 
Rule to open judgment. No. 319, November Term, 1921. 
J. F. Whalen, for rule. 
R. A. Freiler, contra. 
BERGER, J. Januai-y 2, 1922. 

This is a rule to open a judgment in an amicable action 
of ejectment entered upon a warrant of attoniey contained in 
a lease. The breaches of covenantallegedauthorizingtheentry 
of judgment are: (1) a failure to pay the rent semi-annually 
in advance, and, (2) a subletting without the written con- 
sent of the lessor. The lease is dated Miii'ch 24, 1919, and 
by it is demised and let by John Vasilko, the lessor, to Mich- 
ael Bongiorno, the lessee, "a certain four story bi'ick build- 
ing, dwelling house and store room No. 114 W. Minersville 
St., Pottsville, Pa. To have and to hold the same unto the 
second party for the term of ten yeai-s commencing the 1st 
day of April A. D. one thousand nine hundred and nineteen. 
Yielding and paying therefor Thirty ($30) Dollars per 
month payable semi-annually, the 1st. day of April and 
1st day of Oct. each year." 
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The petition to open judgment itlleses that the require- 
ment to pay the rent semi-annually in advfmce, as well as 
the provision against subletting: without the consent in writ- 
ing were waived by the lessor. An examination of the dep- 
ositions taken in support of the rule clearly establishes that 
the lessor, since October 1, 1919, accepted the rent for the 
demised premises otherwise than semi-annually in advance, 
for on October 27, 1919 he was paid to April 1, 1920; on 
April 26, 1920 to October 1, 1920; on November I, 1920 to 
April 1, 1921 ; and on April 18, 1921 to October 1, 1921. 
We also find that the lessee personiUly mailed to the lessor 
a check for one hundred and eighty dollars, pre-dated Octob- 
er 24, 1921, for the six months rent to accrue from October 
1, 1921 to April 1, 1922, and tluiugh a return address was 
on the envelope, it was never returned. The letter was 
mailed in sufficient time to have reached the lessor before 
the amicable action in ejectment and judgment were en- 
tered on October 18, 1921. The presumption, therefore, is 
that the letter was delivered to the addressee, and this pre- 
sumption has not been overcome by the evidence, and is 
substantially admitted by the pleadings, under our rules 
of court. No notice was ever given by the lessor to the 
lessee that he would fall back upon the specific terms of 
the lease, and require payment of the rent strictly in ad- 
vance. All the lessor did was to notify the lessee on October 
10, 1921, in the presence of Peter Sofsky, that he would 
take the leased premises from the lessee for non-payment 
of the rent on October 1, 1921. It is well established th^ 
the right to forfeiture and to enter an amicable action in 
ejectment under a lease is waived where the lessor has for 
a long time accepted the rent at times other than those 
specified in the lease, without notice of the lessor's inten- 
tion to fall back upon the terms of the lease: Crisman v. 
O'Brien 17 D. R. 443 ; Rea, Appellant, v. Eagle Transfer 
Company, 200 Pa. 273, 276; Thomas et al., Appellants, v. 
Boyle, 265 Pa. 487, 490. 

It must not be overlooked that the lease merely fixes 
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April 1st. and October 1st. as the days on which the rent 
is to be paid during the ten year term, and does not by any 
express words, either fix April 1, 1919 as the date of the 
first payment, or that the rent shall be payable semi-an- 
nually in advance. Rent is not payable in advance unless 
it is so stipulated in the lease : King v. Bcsserman, 13 Pa. Su- 
perior Ct. 480. And the parties to the lease, as has already 
been shown, did not act on the assumption that the rent 
was to be paid strictly in advance. Moreover a leese is to 
be constructed in favor of the lessee, and it is only in case 
of doubt, or where there is some ambiguity in the contract 
Uiat the parties' own construction becomes important: 
Lenox Coal Co. v. Duncan-Spangler Coal Co., Appellant, 265 
Pa. 572, 575 ; Atchison et al., Appellants, v. United Presby- 
terian Board of Publication, 266 Pa. 47, 51; American 
Dressier Tunnel Kilns, Inc. v. Holt, Appellant, 269 Pa. 293, 
297. 

The lessee sublet the premises for one year on April 
1, 1921, to one Tony Cuzzola, who is the present occupant. 
The lessor, - - who says his first knowledge of the subletting 
was on October S, 1921, - - ncvei'theless endeavored to col- 
lect his rent on October 10, 1921, for the semi-annual period 
ending April 1, 1922. The lessee testified that the lessor 
gave his verbal consent to the subletting, and made no com- 
plaint when he first learned of it in the month of April, 
1921. It is well established that a failure on the part of 
a tenant to keep the covenants of a lease does not, ipso 
facto, void the lease, but such covenants being for the less- 
or's benefit, may be waived. See Steele v. Maher, Appellant, 
38 Pa. Superior Ct. 183, 194; Bronisz v. Cienkowski, Appell- 
ant, 68 Pa. Superior Ct. 524, 526; Fidelity Trust Com- 
pany v. Kohn, Appellant, 27 Pa. Superior Ct. 374, 380. In 
this case the preponderance of the evidence is that the lessor 
waived the covenant requiring his written consent to the 
sub-lease to Cuzzola. 

At the argument it was agreed that the amicable act- 
ion in ejectment and the judgment entered thereon against 
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Cuzzola was unauthorized, and that it should be stricken off. 
Therefore, we shall so direct. For the reasons hereinabove 
stated, the rule to open the judgment as to Michael Bon- 
giomo must also be made absolute. 

And now January 2, 1922, amicable action in ejectment 
and judgment entered thereon against Tony Cuzzola, is di- 
rected to be stricken from the record. The rule to open 
the judgment entered against Michael Bongiomo is hereby 
made absolute. 



Quinn vs. Brennan 



Partnership - Uncontradicted evidence - Contribution - 
Decree. 

Where there is no contradiction in the evidence as to the form- 
ation and dissolution of a pai-tnership but it appears that the defend- 
ant is liable to account such decree will be made. 
Bill in equity. No. 1, May Tei-m, 1920. 
M. A. Spicker for plaintiff. 
J. B, McGurl, for defendant. 
BERGER, J. February 28, 1921. 

This is a bill for a partnership accounting. From the 
pleadings and the evidence I find the following. 
FACTS 
1. P. F. Quinn, the plaintiff, and Frank Brennan, the 
* int, are residents of Minei"sville, Schuylkill Sounty, 
Ivania. 

In the month of April, 1919, the said parties en- 
ito a general partnership, teiminable at will, in which 
iterest was equal, for the sale of talking machines 
»rds. 

The business of the firm was conducteed under the 
if Brennan and Quinn in a house occupied by Bren- 
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nan, in Minersville, from April 19, 1919, until January 20, 
1920, when the plaintiff, Quinn, withdrew fi-om the finn. 

4. Neither party contributed any cash or other assets 
to the fiiTO, the talking machines and other articles of 
trade having been purchased entirely upon credit. The 
financia] standing of the plaintiff, Quinn, was the pi-ocur- 
ing cause for the extension of this credit. 

5. During the continuance of the partnership, talking 
machines and recoi-ds, as well as one piano, were sold. 

6. The sales of the firm were made entirely upon the 
instalment plan. The accounts with the instalment cus- 
tomers were kept by the card system. Books showing the 
purchases, the prices paid, the sums paid on account and 
remaining due, were also kept. 

7. When the partnership was dissolved on January 20, 
1920, by the withdrawal of the plaintiff, Quinn, he had in 
his possession forty-seven dollars belonging to the firm, 
which he retains, and the defendant was in possession of all 
the other assets of the firm, which he has retained. 

8. The assets of the firm, at the time of the dissolu- 
tion consisted of an automobile, talking machines and rec- 
ords, instalment contracts, etc., and were (in gross) in ex- 
cess of the liabilities. 

9. The plaintiff demanded an accounting from the de- 
fendant on the dissolution of the firm, which he refused, 
and he continues in his refusal. 

DISCUSSION 

No legal question is in dispute in this case. The testi- 
mony relative to the formation of the partnership and its 
dissolution is uncontradicted. The evidence does not sus- 
tain the contention of the defendant that he has paid the 
plaintiff for his interest in the finn, or that he has acquired 
it from the plaintiff, and is now the sole owner of the firm 
assets, without liability to account. From the foregoing I 
arrive at the following 

CONCLUSIONS OF LAW 

1. P. F. Quinn and Frank Brennan of Minersville, 
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Pennsylvania, were partners from April 19, 1919, until Janu- 
ary 20, 1920, under the firm name of Brennan and Quinn, to 
conduct the business of selling talking machines and records 
in the borough of Minersville and vicinity, each of the said 
partners having an equal interst in the firm. 

2. That during the continuation of the partnership, 
talking machines and records, as well as one piano, were 
sold. 

3. The said partnership was dissolved on January 20, 
1920, by the withdrawal of P. F. Quinn, whereupon Frank 
Brennan became the liquidating partner of the firm. 

4. When the partnership was dissolved each of the 
partners was in possession of some of the assets of the 
firm. 

5. The plaintiff, P. F. Quinn, is required to account 
to the firm for the forty-seven dollars of the firm's money, 
which he has in his possession. 

6. Frank Brennan is required to liquidate the said 
partnership and to pay to the plaintiff, P. F. Quinn, after 
proper accounting, for tlie moneys owing the partnership 
by each of its members, one-half of the net pi-oceeds real- 
ized from its assets and i-esulting from its liquidation, and 
to make an account thereof. 

7. That the costs of this proceeding shall be paid out 
of the assets of the said partnership. 

And now, February 28, 1921, in accordance with the 
above stated findings, the prothonotary will enter a decree 
nisi and give notice of said entry to the parties, or their 
counsel, in accordance with the equity rules. 
DECREE NISI 

1. That P. F. Quinn and Frank Brennan each pay to 
the liquidating partner, of the partnership of Brennan and 
Quinn, the moneys in their possession due the firm. 

2. That Frank Brennan is the liquidating partner of 
the partnership of Brennan and Quinn. 

3. That Frank Brennan shall proceed immediately to 
liquidate the said partnership, and render to p. F. Quinn 
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a complete and correct account of all the assets and liabili- 
ties of the firm, and of all profits and moneys received by 
him during the existence of the said partnership, from Apnl 
1919 to the date of this decree. 

4. That Frank Brennan shall proceed immediately to 
liquidate the said partnership, account for and pay to P. F. 
Quinn one-half of the net assets resulting from said liqui- 
dation. 

6. That the costs of this proceeding shall be paid out 
of the net proceeds of the liq uldation of the partnership 
aforesaid. 



Richey vs. Housenick 



Affidavit of defense in lieu of demurrer - Broker's Com- 
mission. 

A broker, to entitle him to a commission for the sale of real 
estate, must allege and prove that he made the sale at the stipulated 

firice during the period of hia agency, or that the sale at the atipu- 
Bted price was the result of his efforts within that period in bring' 
ing the buyer and seller together. 

Affidavit of defense. No. 425, May Term, 1920. 
R. P. Swank, for plaintiff. 
Henry Houck, for defendant. 
BERGER, J. February 28, 1921. 

This is an affidavit of defense in lieu of a demurrer 
filed under Section 20 of the Practice Act, nineteen fifteen. 
The legal question raised is that the plaintiff's statement 
does not set out a good cause of action. The plaintifi' has 
declared on an oral contract under which he, as a properly 
licensed real estate broker, was authorized to procure a pur- 
chaser for a certain property owned by the defendant at 
a price of $27,500. The contract was entered into on or 
about September 1, 1919, and the commission for the sale 
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was to be $500. The contract as set forth is without time 
limit. 

It is averred that the plaintiff, in pursuance of this con- 
tract, advertised the property for sale for a period of three 
months, and spent considerable time in an effort to pro- 
cure a purchaser, prior to February 20, 1920. During the 
period from September 1, 1919, to February 20, 1920, the 
plaintiff called Celek Solomon's attention to the property 
"and convinced him that he should purchase the same," 
but after every possible and reasonable effort to effect the 
sale, failed to make it solely because he, "Celek Solomon 
believed the price asked thevefor" to be excessive, A fur- 
ther averment is made, that without the plaintiff's know- 
ledge or consent the defendant, on Februaiy 20, 1920, sold 
the property to the said Celek Solomon for the price of 
$26,600, and that the sale "was the natural and direct re- 
sult of the work, efforts, energy, skill and money expended 
by said plaintiff in advertising the sale of said premises 
and finding said Celek Solomon as a purchaser for said 
premises." The statement just quoted is the mere inference 
or conclusion of the pleader. 

A broker, to entitle him to a commission for the sale 
of real estate, must, through his services, bring about a 
sale at the stipulated price. In Speer v. Benedum-Ti-ees 
Oil Co., Appellant, 239 Pa, 180, 191, the principle is thus 
stated : "A^ we said in Kifer v. Yoder, 198 Pa. 308, 'It is 
always incumbent upon a broker seeking to recover a com- 
mission, to prove either that a sale was made to the party 
whom he procured as a purchaser, or that the purchaser 
was able and willing to buy, and the failure to make an 
actual sale was through no fault of the broker or his cus- 
tomer.' " And in Groskin, Appellant, v. Moore, 249 Pa. 242, 
244, it is said that: "If the services of a broker do not 
accomplish the sale, and after the proposed purchaser has 
decided not to buy, other persons induce him to buy, the 
broker has no right to commissions : Eaii) v. Cummins, 54 
Pa. 394." 
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It is not alleged that the plaintiff was to receive a com- 
mission for the sale of the property during the period of 
his agency, whether a sa]e was effected thiough his efforts 
or not. The length of time duiing which the agency was 
to continue is not stated, and it may have l>een tenninated 
before the sale was made. No averment is made that the 
plaintiff ever made known to the defendant his negotiations 
with Celek Solomon, or that the purchaser and the defend- 
ant were brought into communication with each other 
through the efforts of the plaintiff while he wiis acting as 
the defendant's agent The principle stated in Peters v. 
Holmes, Appellant, 45 Pa. Superior Ct. 278, 282, 283, "When 
a broker is duly authorized to sell property by private sale 
and has commenced negotiations with a purchaser the own- 
er cannot while such negotiation is pending take it into 
his own hands and complete it either at or below the price 
first limited and then refuse to pay the commi.ssion ; Keys 
v. Johnson, 68 Pa. 42; Reed's Executors v. Reed, 82 Pa. 
420; Hartley v. Anderson, 150 Pa. 391; Gibson's Estate, 
161 Pa. 177," is not, in our opinion, applicable to the facts 
established by the pleadings in this ease. 

The case of Raeder v. Butler, Appellant, 19 Pa. Su- 
perior Ct, 604, which is cited by the plaintiff as a parallel 
case, is not in point. There the contract of agency was for 
a minimum period of one year, beyond which it would con- 
tinue until terminated upon sixty days notice in wilting. 
The property was not sold within the year, but was sold by 
the owner thereafter, without first having given the re- 
quired notice to terminate his contract, for a price less than 
that for which the agent had authority to sell. The con- 
tract expressly provided, in consideration of the sei-vices 
to be given by the agent, and the moneys to be expended 
by him for advertising, that his commission should be paid 
him if the property was sold or exctianged during the period 
of his agency, whether the sale or exchange was effected 
by him or not. For the reasons stated the plaintiff's state- 
ment is insufficient. 
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And now, February 28, 1921, the affidavit of defense 
in lieu of a demurrer is hereby sustained. The plaintiff 
has leave to file another statement within fifteen days from 
this date. 



Snyder vs. Snyder 



Divorce - Sufficient finding of fact by the Master - Court 
Rule 17. 

The master in divorce must ntake a specific finding of fact as to 
the causes ot divorce, suificient to sustain a. decree. 

Court Rule IT requires the master to report his proceedings and 
the testimony and attiich to his report the libel and other papers. 
Report of Master. No. 116, November Term, 1920. 
Burke & Burke, for libellant. 
BERGER, J. March 21, 1921. 

In Hinks vs. Hinks, No. 1, May Term, 1920, we held 
that it is the duty of the master, in an action for a divorce, 
to make a specific finding: of fact respecting the establish- 
ment of the cause of divorce. In the case at bar the finding 
of the master is insufficient to sustain a decree. It is as 
follows: "VII. That respondent left the home of Libellant, 
at Shenandoah, Pa. on or about the 16th. day of Sept. 1913, 
without reasonable cause and has i^sented himself from 
her habitation since that time." It may well be doubted 
whether the evidence would warrant any stronger finding 
in favor of the libellant. An inference might be drawn 
from it that the separation, at its inception, was by mutual 
consent, and that it never became wilful and malicious there- 
after. In such cases a divorce will not be granted on the 
ground of desertion. Pomerantz v. Pomerantz Appellant, 71 
Pa. Superior Ct. 241 ; Sternberg v. Sternberg, Appellant, 73 
Pa. Superior Ct. 328. 
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Para^aph 20 of Rule 17 of our Rules of Court requires 
the master to report his proceedings and the testimony, and 
attach to his report the libel and other papere required by 
the said rule. The master's report docs not have attached 
thereto the original libel. The proof of service attached 
to his report leaves it in doubt whether the respondent was 
■properly served with a copy of the libel. See paragraph 3 
of Rule 17, and proof of service. For the reasons stated 
this case must be remanded to the master. 

And now, March 21, 1921, this case is remanded to the 
master for such further action as he may deem proper, not 
inconsistent with the views expressed in this opinion. 



Gray vs. Wolf Creek Coal Co. 



Practice - Affidavit of defense - Preciseness in allega- 
tions. 

Where the affidavit of defense alleges the value of property to 
be "about" a cert^ain eum the court cannot cnt^r judgment because 
Bach value is not set forth definitely and with preciseness. 

Rule for Judgment. No. 118, March Term, 1920. 
R. R. Koch and 0. N. Heblich, for rule. 
Roads & Roads, contra. 
BECHTEL, P. J. April 18, 1921. 

In this case a statement was filed on the part of the 
plaintiff, to which an affidavit of defense was filed, setting 
forth a number of claims of set-off, which amounted to con- 
siderably more than the plaintiff's claim, whereupon the 
plaintiff filed a plaintiff's reply. The defendant obtained 
a rule for judgment for want of a sufficient reply, and this 
is the question now before us. 

While the petition upon which the rule is granted con- 
tains a number of reasons for the issuance of the rule, still 
upon the argument all questions were withdravm from the 
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Court except that relating to pai'agraph ten in the affidavit 
of defense. This paragraph alleges that the plaintiff has 
in his possession a FrankHn touring car of the value of 
about One Thousand Dollars ($1,000.00), which car i3 the 
property of the defendant, and which defendant has been 
unable to gain. The plaintiff admits the ownerahip of the 
car to be in the defendant, but claims that he is retaining 
the same by reason of the fact that the defendant owes him 
the money for which he sues. 

Upon the argument, counsel for the defendant aban- 
doned his claim to the touring car by virtue of a lien there- 
on, but set forth that tha affid:;vit of defense was insuffi- 
cient to support a judgment for the value of the car. We 
are inclined to agree with this contention. 

It will l)e noted in passing that the plaintiff denies in 
his reply that the value of the car is one thousand dollars, 
and while counsel for the defendant claims that this is 
merely a general denial and insufficient to prevent the 
entry of judgment in that plaintiff should have set forth 
the value of the car in addition to denying it to be of the 
value of one thousand dollare, still we are not prepared to 
agioe to this conleiLtion, Iwcause there is a specific denial 
that the car is of the value of one thousand dollars; and it 
seems to us that this would put the defendant upon proof 
as to the value of the car. 

We are not, hov.ever, disposing of the rule upon this 
proposition, but uix)n the proposition that the defendant's 
affidavit of defense is insufficient to support a judgment. 

It will be noted that the paragraph ten above referred 
to sets foith that the car is of the value of about one thou- 
sand dollars. We do not see how we could make a rule 
absolute and enter judgment for ABOUT one thousand dol- 
lar ; and since the value of the car is not set forth definitely 
and with prcciseness, we do not see how any judgment could 
be granted upon the affidavit of defense. 

And now, April 18, 1921, the rule for judgment for 
want of a sufficient reply is herewith dischai'ged. 
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Prastice - General denit^ in affidavit of defense - Land- 
loMi and Tenant. 

A gvBeiKl denial of the averments in the statement are not suffici- 
ent to prevent judjgment. 

A tenant who leases upon condition that the premises will be 
dalivered in. ths' same order and condition as when taken must pay 
for a broken window glass and the entry of the landlord to replace 
it duiinff the term will not bar recovery. 
Appeael. No. 461, July Term, 1920. 
H. P. Swank, for appeal. 
M. A. Kilker, contra. 
BERGER, J. jOTie 6, 1921. 

This is an action brought to recover the sum of $99.35, 
the anoDUDt which if is alleged the i^aintifT expended to re- 
place a iriate- gbtss window in a certain property demised 
by the plaintiff to the defendant, during the tenancy of 
the latter. 

The first three paragraphs of the i^aintiff's statement 
were expressly admitted by the defendant, and in answer 
to the fourtt* par^iaph he entered a mei-e general denial. 
Such a denial of the allegations contained in a statement 
of claim filed in pursuance of the Practice Act, nineteen fif- 
teeny is ineffective and equivalent to an admission of the 
facts alleged: Fulton Farmers Assn. v. Bomberger, Appell- 
ant^, 262 PaL 43, 4S, 46. The admissions contained in the 
pleashngs were offered in evidence by the plaintiff in con- 
fonKity> with tt>e practice established in Buehlei-, Appell- 
art, V. United States Fashion Plate Co., 269 Pa. 428. 

These admissions establish that the plaintiff, ' who is 
the owner of a certain store and dwelling at 231 East Cen- 
tre Street, Mahanoy City, Pa., let the same, by a written 
lease dated March 17, 1917, to Benjamin F. Hehn, the de- 
fendant, for a term of two years beginning Api-il 1, 1917, 
and that one of tiie covenants of said lease required the de- 
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fendant, at the expiration of his term, to deliver peace- 
able possession of the demised premises to the lessor, "in 
the same order and condition as when he took possession 
thereof, common wear and unavoidable accident by fire ex- 
cepted ;" that the defendant, at the expiration of tiie lease, 
on or about March 31, 1920, removed from the demised 
premises, leaving a large plate glass window in the frtrnt 
of said building broken and destroyed, not as the result 
of common wear or unavoidable accident by fire, to the 
plaintiff's damage in the sum of $99.S5, the cost of replac- 
ing the window. 

The only defense is set out in paragraph six of the 
affidavit of defense, and is to the effect that the defendant 
delivei-ed up the demised premises to the lessor in the same 
grod order and condition in which they were at the be- 
ginning of the tenancy. In support of this defense, it was 
shown that when the plate glass window was broken, the 
lessor obtained permission from the lessee to enter the 
premises for the pui-pose of replacing the window, and that 
he replaced it during the defendant's term ; but the mere 
fact that the plaintiff entered upon the premises and replac- 
ed the plate glass window during the lessee's term is not 
a bar to his recoveiy of the cost of the replacement: Dar- 
lington V. Dewald, 194 Pa. 305, 311, 312. 

The case was pi-operly submitted to the jury, which 
found in favor of the plaintiff. The motion for a new trial, 
founded upon the allegation that the "verdict is against the 
law and against the evidence must, therefore, be overruled. 

And now, June 6, 1921, motion for new trial is hereby 
overruled. The prothonotary is directed to enter judgment 
in favor of the plaintiff and against the defendant, upon pay- 
ment of the jury fee. 
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Brehony vs. Brehony. 



Court Rule 32 - Motions - Appointment of Master' in 
divorce. 

Court Role 32 fixes every Monday, between ten and twelve- 
fliiity o'clock A. U. during re^lar terms of court, as motion day 



1 prohibits the presentation of all motions at any other time. 
The appointnwnt -•■■■■ 
will be stncken off. 



Mintnwnt of a Haater in divorce made at any other time 



Rule to vacate appointment. No. 304, September Term, 1921. 

H. A. Kilker, for rule. 

R. A. Reick, contra. 

BERGER, J. November 14, 1921. 

In this ease it is conceded that a master in divorce was 
at^Minted in open court on the motion of libellant on Tues- 
day, October 18, 1921, without notice to the adverse ptarty. 
On November 3, a motion to vacate the appointment of the 
master was filed by the respondent, after due notice to the 
libellant, to strike off the appointment of the m-aster for 
matters apparent on the face of the record, namely, that 
the motion for the appointment of the master had not been 
made on a regular motion day. Paragraph 1 of rule 32 re- 
lating to motions, fixes every Monday between 10 o'clock 
A. M. and 12.30 o'clock P. M., during our regular terms of 
court, as motion day, and prohibits the presentation of all 
motions at any other time, without notice to the attorney 
for the adverse party. The motion upon which the master 
was appointed having been presented and acted upon in 
violation of this rule, was improvidently granted. The 
appointment of the master is therefore vacated. 

The respondent though required to appear and answer 
the libel in divorce within thirty days after the return day 
on September 12, 1921, failed to do either until October 
21, 1921, when he entered an appearance and filed his ans- 
wer. Paragraph 7 of rule 17 relating to divorce, permits 
the respondent at any time with leave of the court, though 
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more than thirty days after the return day, upon cause 
shown for the delay, to file his answer. Counsel for 
the libellant has agreed that we shall consider the answer 
filed in this case zs though the court had granted leave to 
file it, which disposes of the motion to strike off. 

An issue for juiy trial is demanded by the answer, aod 
a petition has been filed praying that a jury trial be awarded, 
which the libellant opposes in an answer, filed. Tbe^grovocb 
of divorce set out in the libel are cruel and barbarous treat- 
ment, and indignities to the person. 'Fhe any groiHMl 
upon which the respondent seeks to have a jury trial award- 
ed is that he "has full and complete defense to toe aJlesra- 
tions in Complainant's Libel, and believes that the effort 
to secure a divorce in this case is prompted by tiie fact that 
your petitioner has been totally disabled by the loss of both 
his eyes in a mining accident, and not for the aUeged causes 
set forth in the Libel." 

We believe that the interests of justice will be best 
served by refusing a jury trial in this case. 

And now, November 14, 1921, rule to vaoate the a^ 
pointment of master absolute. Rule to strike off answer 
discharged. Jury trial refused, and rule discharged. 



Stickler vs. Liebovitz & Sons. 



Pi-actice ■ Statement of Claim - Keasons for striking off. 
A Btatement of claim must contain in a concise and summary 
form a statement of the material facts upon which the iplaintilT re- 
lies, BO that the defendant may, with certainty, answer, specifically 
each allegation of fact which is not admitted and each paragraph 
must contain only one material allegation. 

Rule to strike off statement. No. 187, September Tenn, 1920. 
J. B. McGurl, for rule. 
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William Wilhelm, contra. 
BERGER, J. Februaiy 28, 1921. 

On Novembei- 8, 1920, the fitst statement of claim filed 
by the jdaintiff in this case was stricken off on the defend- 
ant's motion. See Stickler v. Liebovitz & Sons, 16 Sch. Leg. 
Rec 419. The present statement, after two extensions of 
time had been allowed by the court for iiling was filed De- 
cember 14, 1920. The defendant has moved to strike it 
off on the giounds (1) that it does not contain in a concise 
and summary form a statement of the material facts upon 
which the plaintiff relies for his claim; (2) is not as brief 
as the nature of the case will admit; (3) is not in such 
form that the defendant may with certainty answer specific- 
ally each allegation of fact, the truth of which is not ad- 
mitted; (4) and that pai'agraphs 5, 7, 8 and 10 of the 
statement contains more than one material allegation. 

There is no expi-ess averment that the contract, which 
is the basis of the suit, is in writing. Paragraph 5 of the 
plaintiff's statement merely sets out a written proposal ntade 
by the defendant to the plaintiff, and the plaintiff's accept- 
ance of it, without stating whether the acceptance was oral 
or written. The alleged contract, whether oral or written, 
is incomplete. FVom all the other averments in the plain- 
tiff's statement it may be inferred that he was to lease a 
building; to equip it at the defendant's cost, for the manu- 
facture of shirts for the defendant from materials funiished 
by him to the plaintiff ; and that he was to be paid for the 
manufacture of the shirts such a price per dozen as would 
allow him a reasonable profit. By referring to the state- 
ment of debits in exhibit A, which is a part of the state- 
ment, it would appear that the contract was so far executed 
that the plaintiff had engaged in the manufacture of shirts 
for the defendant from October 16, 1918, to March 11, 1919, 
during which period he paid out in wages to employees the 
aggregate sum of $3696.80. The quantity of shirts manu- 
factured during that period, and the price per dozen paid 
the plaintiff for their manufacture, is not stated. It is true 
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the plaintiff avers that he performed his part of the con- 
tract to the best of his ability, and also avers that the de- 
fendant did not carry out his part of t^e cont]*act, more 
especially in refusing to allow such a price per dozen as to 
permit a reastmable profit, but this is a mere inference or 
conclusion of the pleader. 

The plaintiff's claim of $1500 for "compensation for 
services in securing: for the defendant the lease, organiz- 
ing a working force and sei-vicea exclusively given by the 
plaintiff to the defendant" is so defectively stated that it 
cannot be answered. The statement in all its material parts 
violates the Practice Act, nineteen fifteen. We do not hc^d 
that a proper statement of the plaintiffs claim can be made 
in briefer form, nor pretend to point out every particular 
in which it violates the Practice Act. The motion to strike 
it off is sustained upon the first, third and fourth reasons 
assigned by the defendant 

And now, Februaiy 28, 1921, the irfaintiff's declaration 
is hereby directed to be stricken from the record. Leave 
is given the plaintiff to file a new statement of claim within 
fifteen days from this date. 



Estate of Mary E. Moyer 



Private sale of real estate - Notice of sale - Proof - 
Practice. 

In a proceeding for a private sale of real estate the petititm must 
show that a day for a hearing had been fixed and proof must be 
mode that notice of such Bale had been given in the munner re- 
quired by law; the court must be convinced that a bett«r price can 
be obtained at such private sale than at a public sale. 

Petition to sell real estate at private sale. O. C. 
J. L. Stauffer for petition. 
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WILHELM, p. J. May 15, 1922. 

This is the petition of George F. Moyer. administrator 
of the estate of Mary E. Moyer, deceased, which sets out 
that he presented his petition to the court on March 27, 
1922, by which he obtained an order fixing April 24, 1922 
"as the time authorizing and directing the private sale of 
decedent's real estate to August Kreger and Augusta Kreg- 
er, his wife, as prayed for in said petition and that the 
petitioner give due public notice as required by law" — 
whether for the payment of debts or otherwise is not stated. 

The petition further recites that August Kreger and 
Augusta Kreger have failed to comply with the terms of 
sale, and neglected to pay any down money on the pur- 
chase price, to wit, Four Thousand Dollars, and have re- 
fused to complete the s^e ; and that another offer by Robert 
B. Blew of Four Thousand Dollars has been received by the 
petitioner and a substantial amount of down money has 
been paid by the petitioner. 

The prayer of the petition is that the name of Robert 
B. Blew be substituted for those, of August Kre- 
ger and Augusta Kreger in the original petition, 
and that Monday, May 22, 1922 be fixed" as the 
time authorizing and directing the piivate- sale of 
decedent's real estate to Robert B. Blew," after notice be 
given of the time of haring as requii-cd by law," and that 
the original petition be affective with the substitution as 
to the purchaser and the time for authorizing and directing 
said sale." 

An examination of the original petition, which was 
submitted at the time of presenting the petition shows that 
the facts in the petition are correctly recited. And the 
original petition also shows that a bond was attached to it 
in the sum of eight thousand dollars to secure the faithful 
application of the proceeds of said sale. No bond has been 
presented with this petition and it is presumed it is the 
intention of petitioner to substitute the original bond and 
make it effective in this proceeding. This could not be done 
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without amending the terms of the bond and the amending 
of the bond would release the sureties. Therefore it cannot 
be said that a sale would be effected without the security 
required by law. 

We have of record an order which in effect directs the 
private sale of the real estate to August Kreger and Augusta 
Kreger, and it is here proposed that another order shall be 
made directing the sale of the same i-eal estate to Robert B. 
Blew. This is not good practice. The rights of the Kregera 
to this i-eal estate, which they acquired by reason of the 
order already made should not be rescinded without notice. 

It does not appear upon the record before us that the 
advertisement required by law has been made or that the 
Kregers or other parties in interest have had their day in 
court. 

The order obtained upon the original petition is not 
in accordance with our practice or the law because it ajn 
pears to direct a sale. The proper practice is to fix a day 
for healing, and the act requires that before directing a 
private sale, the court shall require pi-oof by affidavit to 
be filed in the proceeding that notice of such sale has been 
given in the manner required by law, and shall be of the 
opinion, under all the circumstances, a better piice can be 
obtained at private than at public sale. 

The defects in the original petition and the improper 
IH'actice concerning it have not been cured by anything con- 
Stained in this petition. This petition does not comply wtih 
the requirements of the law and our practice, and should 
be dismissed. 

AND NOW MAY 15, 1922, the petition is dismissed. 
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Estate of Thomas J. Williams 



Practice - Petition to ratify sale - Interest of minor. 
A petition to ratify a sale of real estat« by a ^ardia 

ist set forth Bur ' 

.. makjn? the ordei 

Petition. 0. C. 

J. J. Brown, for petition. 

WILHELM, P. J. May 15, 1922. 

This is the petition of Noah H. Williams, Committee 
of the person and estate of Margaret Williams, appointed 
by the Court of Common Pleas on September 13, 1920. This 
committee was the successor of two other persons appoint- 
ed conmiittee of the said Margaret Williams, the first ap- 
pointment having been made on June 15, 1903 to No. 10, 
July Term, 1903. 

The petition also sets out that on the seventh day of 
October, 1905, Emily Williams was appointed guar- 
dian of Margaret Williams by this court, and that 
Margaret Williams inherited a one-sixth interest in 
certain real estate from her father Thomas J .Will- 
imns, situate in the Borough of St. Clair, and that on Octo- 
ber 5, 1914, Emily Williams, said guardian, together with 
other heirs and in her own right, conveyed said property, 
by deed to Mae S. Horrobin for the sum of eight hundred 
dollars, and that Emily Williams, guardian, executed said 
deed without first having been authorized by the court to 
convey the interest of her ward. 

The petition prays that an order and decree be made 
ratifying, approving and confirming the sale of the interest 
of said Margaret Williams in said real estate by the said 
Emily Williams, guardian. This we cannot do because the 
necessary jurisdictional facts have not been set forth, in 
that, it has not been shown by the petition that it was to 
the interest and advantage of Uie minor that the sale be 
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made. Neither has it been shown that Margaret Williams 
was a minor at the time the sale was made. If MfU'^aret 
Williams has attained the age of twenty-one years before the 
sale was made, this court would have no jurisdiction to 
ratify the sale. The minor was a dependent of a Civil War 
soldier, and the presumption is that in 1914, the year the 
sale was made, she was more than twenty-one years of age, 
because her father died in 1880 and her mother died in 1894. 

It has not been shown that the amount of the purchase 
price due the minor ever came into the estate of the minor. 
It is true it is alleged that the amount of money received 
for the real estate by the heirs of Thomas J. Williams was 
invested in other real estate but whether the interest of 
the minor was properly protected in that investment does 
not appear. 

it is asserted that the money was used to build a home 
for the use of the surviving heirs of Thomas J. Williams, 
but it is not alleged that Margaret Williams, the lunatic, 
ever enjoyed any of the benefits and comforts of that home 
or that she ever derived any benefit from her estate, and it 
can be said with confidence, if she has been an inmate of 
a lunatic asylum, that she has not benefitted from the sale 
of her interest in the real estate. But if tiiis petitioner has 
been an inmate of that home, it is possible that she has been 
benefitted. 

The attitude of this petitioner seems to be somewhat 
anomalous, because it is his duty under his appointment 
to protect the estate of the lunatic, and if he does not know 
that the sale of the lunatic's real estate benefitted her es- 
tate, he should be a defendant in this proceeding. If he 
does know that the estate of the lunatic was benefitted by 
the sale of the real estate, it was his duty to state ttte facts 
in tiiis petition. 

If Emily Williams, guardian of Margaret Willianxs filed 
any account during her management of her ward's estaite, 
as was her duty under the law, it was the duty of the peti^ 
tioner to state the fact so that it could be ascertained what 
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dispositifHi has been made of the ward's estate, and whether 
the guardian ever admitted she received any money arising 
fnom sale of real estate or othei-wiae during her guardian- 
ship, and the dispositicni she made of the same. 

The granting of the order prayed for under the cir- 
cumstances would be exceedingly improvident. 

AND NOW MAY 15, 1922, the petition is dismissed. 



Estate of Patrick Casserly 



Partition - Amendment - Designaticm of papers to be 
amraided - Parties. 

A petition prayng for an amendment of papers must aet forth 
the certain papers which are desired to be amended. 

The husband of an heir has no ri^ht to take real estate at the 
appraised value or bid on the same in competition with others. 

Petition to amend proceeding. O. C. 
John J. Moran for petition. 
WILHELM, P. J. May 15, 1922. 

This is the petition of Elizabeth Brady, an heir of Pat' 
rick Casseriy, who instituted proceedings for a partition of 
the real estate of Patrick Casserly. It appears the proceed- 
ing proceeded regularly down to the return of the rule on 
heirs to accept the real estate at the valuation or bid for the 
same, when Cornelius J. Brady, husband of Elizabeth Brady, 
offered a bid of Thirteen hundred dollars for the property, 
and had the property awarded to him. 

The petition recites: "6. That inadvertently the name 
of ComeHus J. Brady was inserted in some of the papers 
connected with this proceeding and some of them signed 
by him instead of his wife, Elizabeth Brady, the petitioner," 
and the prayer of the petition is to "permit the respective 
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papers wherein the name of Cornelius J. Brady as party in 
interest appears, including the award of the real estate to 
him, to be amended by inserting the name of Elizabeth 
Brady, petitioner." 

What is proposed to be done here is stated too indefi- 
nitely to authorize the granting of the prayer of the petition. 
The papers intended to be amended are not properly desig- 
ated. The manner of amending a record has been establish- 
ed by long practice in our courts, and that established prac- 
tice ought to be pursued in this case, if an amendment can 
be allowed under the circumstances. 

A question similar to this was raised in Eby's Estate, 
5 C. C. 434, wherein it was held the husband of an heir has 
no right to take real estate at the appraised valuation or 
bid on the same in competition with others. This is a well 
considered opinion, and appears to be the only one in our 
books in which this question was raised. 

AND NOW MAY 15, 1922, the petition is dismissed 
without prejudice. 



Estate of William Walters, et al. 



Petition of guardian to convey - Copy of will - Con- 
version of estate. 

A petition by a guardian to convey the interest of the ward must 
have attached a copy of the will of the testator. 

If the will shows a conversion of the real estate no partition 
could be made and the minors have no interest in the property as 
I'eal estate. 

Petition to permit guardians to join in sale of real estate. 
O. C. 

R. J. Graeff for petition. 
WILHELM, P. J. May 15, 1922. 



Dictzed by Google 



Estate of William Walters, et al. 205 

This is the petition of William J. Walters and Clayton 
L. Walters, testamentary guardians and trustees for minor 
children, who are grand children of Alice Walters, who died 
testate Februaiy 28, 1919, and who by her last will and 
testament nominated and appointed the said William J. 
Walters and Clayton L. Walters, or the survivor of them, 
her executors, and who by the same instrument appointed 
her said sons William J. Walters and Clayton L. Walters, 
or the survivor of them, testamentaiy guardians and trus- 
tees for her grandchildren. 

The petition prays for a decree authorizing said testa- 
mentary guardians and trustees to join with other parties 
in interest in granting and conveying certain real estate 
to Isaac Schwartz for the price or sum of fifteen hundi-ed 
dollars. 

A full copy of the will has not been attached to the 
petition, but the petition recites the following clause of the 
will. "All the rest, residue and remainder of my estate 
I direct shall be reduced to money by my said executors, 
and distributed by them as follows - Cei-tain shares to the 
children of the testatrix, other shares to the children of 
deceased children." 

If the real estate here proposed to be sold is a part of 
the residue of the estate of the testatrix, then there 
has been a convrsion of the real estate by the C-?.use of 
the will above quoted, and neither the children nor the 
grandchildren have any interest in it as real estate, be- 
cause a direction to reduce to money is a direction to sell. 
They could not have a partition of the property because 
the executors have been directed to sell it, and distribute 
the proceeds as the will directs. Knoppels Estate, 25 Dis- 
trict Reports 116. 

A sale is essential in order to effect distribution in 
the case at bar, and the only manner in which the sale may 
be effected under the terms of the will is the reduction of 
the lesidue of the estate to money by the said executors, 
and after the residue has been converted into money, the 
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duty o'f disti'ibuti<m devolves upon the executors. The min- 
oi-s having no interest in the property of their grand mother 
as real estate, the testamentary gruardians and' trustees have 
no authority to attempt to convey title to real estate the 
minors do not possess, and the order prayed for ^ouU be 
refused. 

AND NOW MAY 16, 1922, the petition is dismissed. 



£]3tate of John Ludwig Schroeder 



Election of widow to take against the \yiU - Effect 
upon will. 

The election of a widow to take a^inst a will does not necessarily 
destroy the will; it simply changes her interest in tiie estate of 
her deceased husband and all the provisions of the will are opera- 
tive and binding upon all the other legatees as fully as if the elec- 
tion had not been liled. 

Petition to convey interest of minors. O. C. 
W. L. Kramer for petition. 
WILHELM, P. J. May 15. 1922. 

This is the petition of the Schuylkill Trust Ckimpany, 
guardian of Beitha E. Schroeder, Daniel Albert Schroeder, 
Woodi-ow Nathan Schroeder and John L. Schroeder, minor 
children of John Ludwig Schroeder, late of the Township 
of Ryon, Schuylkill County, Pennsylvania, praying for 
an order authorizing and empowering said guardian to con- 
vey its wards interest in certain real estate to Charles O. 
Kunke] for the price or sum of seventeen hundred dollars. 

The real estate proposed to be sold is a part of the es- 
tate of John Ludwig Schroeder, who died April 3, 1921, 
leaving a last will and testament wherein he devised and 
bequeathed to his wife Emma Elmira Schroeder the use of 
all his estate until his son John Ludwig Schroeder attains 
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ttie age of twenty-one years at which time the testator 
has bequeathed to John Ludwig Schroeder aJl his real estate 
and farming implements for the sum of six thousand dol- 
lars, and should said John Ludwig Schroeder decline to 
accept ttie real estate at the price fixed then his next son, 
Woodrow Nathan shall be offered the property when he 
attains the age of twenty-one years, and should Woodrow 
Nathan refuse to accept the property then the offer should 
pass to his son Daniel Albert when he attains his twenty 
first birthday. 

The wife, Emma Elmira Schroeder, has elected to take 
i^ainst the will and the petition sets out that by reasoi' 
of the election of the widow, it is not possible to cai'iy out 
the terms of the will. We cannot subscribe to this view. 
The election of the widow to take against the will has no 
other effect than that she has decided to inherit from her 
husband's estate under the intestate laws and does not 
destroy the right of the sons, when they attain the age of 
twenty-one years, to exercise the privilege given them by 
the will to take the real estate and farm implements. And 
the moment any of the sons elect to take the real estate 
and farm implements the Interst of the other legatees there- 
in is at an end. It follows, therefore, that the minors named 
in this petition have no interest in the real estate and farm 
imiriements that can be sold under this pi'oceeding. 

It may be said in passing that the election of a widow 
to take against a will does not necessarily destroy the will. 
It siinply changes her interest in the estate of her deceased 
hnsband and all the provisions of the will are operative and 
binding upon all the other legatees, as fully as if the etec- 
tk)n to take against the will had not been filed, and each 
of the sons, who are now minors, when they successfully 
attain their majority, will have a right to the benefits ex- 
tended to them by the will. 

AND NOW MAY 15, 1922, the petition is dismissed. 



Dictzed by Google 



Estate op Thomas Wayda 



Estate of John Wayda 



Petition by Consul-General for funds to be transmitted 
- Treaty - Informality of petition. 

When a Consul-General petitions the Orphans' Court to obtain 
funds in the hands of an administrator for the purpose of trans- 
mitting them to the distributees in a foreign country, the alle^tion 
should be made that a Treaty exiats between such country and the 
United States. 
Petition in O. C. 
WILHELM, P. J. May 15, 1922. 

This is a petition by some one, whose signature is written 
in such a manner that it is impossible to decipher his name, 
and who says he is the duly constituted, appointed and au- 
thorized Consul General of the Republic of Poland at New 
York, who prays that the balance of the funds in the hands 
of the administrator of John Wayda, late of the Borough 
of St. Clair, deceased, be awai'ded to the petitioner for the 
purpose of transferring them to the heirs of the said John 
Wayda. 

The petition sets out that John Wayda died in the 
month of October, 191H, leaving to sui-vive him his wife Cather- 
ine Wawda and four children; that the administrator of the 
estate of John Wayda filed his account, which was confirmed 
absolutely and no distribution made of the balance in the 
hands of the accountant, because John Wayda was a sub- 
ject of Austria-Hungai'y. The petition further sets out 
that iis a i-esult of the World Wai- the said wife and children 
of John Wayda have become citizens of the Republic of 
Poland. How this change of citizenship was accomplished, 
whetlier by removal of the wife and children from their 
fonner domicile or otherwise is not stated. 

No treaty between the Repubic of Poland and the 
United States has been quoted or even cited. Neither has 
any treaty with the other countries whose interest may be 
here involved been referred to. It is not asserted that any 
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treaty exists between the Republic of Poland and the United 
States, the terms of which would provide for the award 
of funds for transmission to the petitioner, and it is not 
asserted that the petitioner has been recognized by the Gov- 
ernment at Washington as ConsuI-GeneraJ of the Republic 
of Poland. Under these circumstances, the petition should 
be dismissed. 

AND NOW MAY 15, 1922, the petition is dismissed. 



Luckenbill vs. Eck. 



Partnership - Joint tenants - Collection of rent from 
joint tenements. 

The basis of all partnerships is an agreement for the division 
of the net profits arising from some business or undertaking. 

The Uniform Partnership Act of March 26, 1915, P. L. 18 de- 
fines a partnership as an association of two or more persons to carry 
on as co-owners a business for profit. 

Collection of rentals from the buildings which had been 
erected by joint labor and expense and the appropriation of the net 
profits is pr'ma facie evidence of parbiership. 
Bill in equity. No. 1, March Term, 1921. 
M. J. Ryan for plaintiff. 
T. H. B. Lyon for defendant. 
BERGER,J. May 15, 1922. 

This is a bill for a partnership accolinting:. Hearing 
was had and testimony was taken after answer made and 
replication filed. From the pleadings and the evident^ I 
find the following 

FACTS 
1. The plaintiff, George R. Luckenbill, is the father- 
in-law of the defendant, Hezekiah Eck. They jointly leased 
from The Philadelphia and Reading Coal and Iron Company, 
on August 1, 1914, lots numbered 8, 9 and 10, in block num- 
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bered 67, on the map or plan of tiie borough of Mahanoy 
City. 

2. In addition to using: and cultivating: the leased prem- 
ises jointly, the plaintiff, who is a carpenter by trade, and 
the defendant, who was a teamster, agreed to erect, after 
the hours of their regular employment, by joint labor, cer- 
tain improvements on the demised premises, and to divide 
the resultant profits equally. 

3. Pursuant to said agreement a stable was built on 
lot number 9, in 1915; another on the rear of lot number 
10, in 1916; a garage was built on lot number 8, in 1917; 
and a second one in 1920, on the front of lot number 10. 
Subsequently, and prior to the filing of this bill, the first 
built gaiage (25x22), the first built stable (25x22), and 
the second built garage (25x22), were combined into one 
garage, at an estimated cost of from $600 to $600. 

4. Nearly all the lumber for the erection of these im- 
provements was obtained by the plaintiff from dismantling 
buildings at the colliery or collieries where he was emjrfoy- 
ed, at a nominal cost, exclusive of his labor in dismantling, 
of fifty cents for a permit to haul a load of lumber from the 
colliery premises, plus the cost of hauling. The defendant 
furnished the required roofing paper, cement for the floors, 
a small quantity of lumber, and installed a heating plant 
in the combined garage. 

5. The plaintiff did most of the work of erection. The 
stable first erected was rented by the parties to Herman 
Koldhoff, and by their agreemient, tiie defendiHit was to 
collect the rent, pay all expenses, and divide the net pro- 
ceeds equally between the plaintiff and the defendant. No 
division in cash of the proceeds, was made, but they were 
applied, at the defendant's request, to the erection of a 
second stable ; and in pursuance of the original agreement, 
the defendant continued to collect all the rents and paid all, 
or nearly all the bills. The net proceeds from both stables 
were then applied to building the first and second garages, 
and the net proceeds of all prior erections were thereafter 
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used to combine the two £:arages, and the stable first built. 

6. The total cost of the improvements paid by the de- 
fendant was approximately $2000, of which he claims a 
part came out of his indlviduaJ eaming's, but is unable to 
fix th&t amount. Most of the money expended, however, 
was the net incMne from rentals of the buildings jointly 
erected. The plaintiff also expended some cash on the im^ 
provements. 

7. The improvements were insured by the defendant 
in the name of Eck and Luckenbill, and when the policies 
expired in 1919, the improvements were then re-insured by 
him under his own name. 

8. Some lumber used in the work of construction was 
ordered by the plaintiff and the defendant in each other's 
presence; was charged to Luckenbill and Eck; and the bill 
was paid by the defendant, Eck. The defendant, in the 
IH%sence of Herman Koldhoff, urgred the plaintiff not to sell 
his interest in the two stables, and when the controversy 
between the plaintiff and the defendant, relative to the ac- 
counting sought in tills case, occurred, the defendant offer- 
ed the plaintiff the improvements erected on lot number 8. 

9. The defendant rented space to automobile owners 
in the garages at $5.00 per month, per car ; furnished each 
tenant with a key to the garage ; but neither fumfshed any 
service nor conducted a service station in connection with 
the garage, or garages, prior to October, 1920. 

10. In October, 1920, the defendant opened a service 
station in connection with the garage, up<Mi which he placed 
a sign, "H. Eck Service Station." The plaintiff objected 
to this sign, on the ground that the improvements erected 
on the lots were partnership property. He sought no in- 
terest in the service station, but demanded an accounting 
of the rents collected by the defendant. The defendant then 
set up the claim that all the improvements were his indi- 
vidual property, and refused an accounting. 

11. That the defendant, beginning with the year 1915, 
has been in receipt of all the income arising from the joint 
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property, and has paid ^1 the expenses of conducting the 
joint enterprise, and has failed and refused to render any 
account to the plaintiff. 

DISCUSSION 

The basis of all partnerships is an agreement for the 
division of the net profits arising from sonUe business or 
undertaking; but a mere participation in the profits of a 
business will not make the parties partners inter se : Strauss 
V. Mendelsohn, Appellant, 63 Pa. Superior Ct. 504. Prior 
to the passage of the Uniform Partnership Act, a partner- 
ship was defined, "A contract relation between persons 
who have combined their labor or skill in a joint enterprise 
or business for the purpose of joint profit:" Krall v. Forney, 
182 Pa. 6, 11; Gibbs's Estate. Hallstead's Appeal, 157 Pa. 
59, 70. The Uniform Pai1,nership Act defines a partnership 
thus: "A partnership is an association of two or more 
peiscsis to carry on as co-owners a business for profit." 

The rules for determining the existence of a partner- 
ship are stated in section 7 of the Uniform Partnership Act. 
Those applicable in the present case are:. "<2) Joint ten- 
ancy, tenancy in common, tenancy by the entireties, 
joint property, common property, or part ownership does 
not of itself establish a partnership, whether such co-own- 
ers do oY do not share any profits made by the use of the 
property. (4) The receipt by a person of a share of the 
profits of a business is primB facie evidence that he is a 
partner in the business, but no such inference shall be drawn 
if such profits were received in payment: (a) As a debt 
by installments or otherwise, <b) As wa£;es of an emi^oye 
or rent to a landloard, (c) As an annuity to a widow or rep- 
resentative of a deceased partner, (d) As interest on a loan, 
though the amount of payment vary with the profits of the 
business, <e) As the consideration for the sale of tiie good- 
will of a business or other property by installments or other- 
wise." 

The plaintiff and the defendant are admittedly joint 
tennnts under a lease from The Philadelphia and Reading 
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Coal and Iron Company. They are admittedly joint owners 
of the improvements erected upon the leasehold, because 
these impi'ovements are the result of their joint contribu- 
tions of labor and capital. The defendant, by offering to 
the plaintiff the improvements on lot number 8, recognized 
his right as a joint owner of all the improvements, because 
at the time the offer was made the improvements which 
had been separately erected on the three lots had then al- 
ready been connected and converted into a single garage. 

The collection, by the defendant, of the rentals from the 
several buildings erected, and the appropriation of the net 
rentals to his use, or to the prosecution of the joint enter- 
prise of erecting and operating stables and garages for 
rental, instead of the division of them between the parties 
to this action, is piima facie evidence that the defendant is 
the plaintiff's partner. It is true that the burden is upon 
the plaintiff to establish, by the weight and fair prepon- 
derance of the evidence, the existence of a partnership, but 
under the evidence he has clearly met this burden. The 
application of the net rentals by the defendant was not the 
payment of a debt, wages, interest or value of good-will 
due the plaintiff, and the defendant falls clearly within the 
rule that one who shares the profits of a business is prima 
facie a partner. His bare denial of a partnership, practic- 
ally uncon'oborated, is insufficient to overcome the prima 
facie case established by the plaintiff. 

CONCLUSIONS OF LAW 

1. The plaintiff and the defendant ai-e the owners of 
all the im|>rovements erected on lots numbered 8, 9 and 10, 
in block numbered 67, on the map or plan of the borough 
of Mahanoy City, as equal partners. 

2. The plaintiff and the defendant are equal pai-tners 
in the business of renting the iJartnei-ship property, begin- 
ning witli the year 1915. 

3. The defendant is required to render to the plain- 
tiff a full, complete and correct account of all moneys re- 
ceived by him as rentals fram the i>artnership property, and 
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of all moneys so received expended by him for the erection, 
maintenance and rental of said stables and garages, dur- 
ing the existence of the partnership. 

4. The costs of this proceeding are to be paid by tiie 
defendant. 

Ajid now, May 15, 1922, upon the filing of the above 
findings, counsel for the plaintiff shall formulate a decree 
conforming thereto, and submit the same to counsel for 
the defendant, which, if and as approved by the Chancellor, 
the Prothonotary will enter as a decree nisi, and give notice 
of the entry of said decree to the parties, or their counsel, 
as required by the equity rules. 



The Bittenbender Co. vs. Bergen 

Act of December 14, 1854, P. L. (1855) 724 - Protest - 
Section 105 Negotiable Instrument Act. 

The act of December H, 1864, P. L. (1866) 724 make^ the cer- 
tificate of protest of a notary public, certified according to law, 
prima facie evidence of the facts therein certified. 

Section 105 of the Negotiable Instruments Act provides that 
where notice of dishonor is duly addressed and deposited in the post 
office, the sender is deemed to have given due notice, notwithstanding 
any miscarriage in the mails. 

When an endorser has introduced testimony of the deposit in 
the mail of a letter, containing a copy of the certificate of protest 
received by him, properly addressed to an antecedent endorser, the 
latter is precluded, by section 105 of the Negotiable Instruments 
Law, from introducing evidence to establish non-receipt of the no* 
tarial certificate at the hands of the notary, for the purpose of meet- 
ing the presumption of notice arising under section 2 of the Act of 
Dec. 14, 1864 (1855), P. L. 724, from the receipt in evidence of the 
certificate of protest," 

Motion for new trial. No. 127, September Term, 1921. 
J. F. Mahoney for motion. 
R. R. Koch, contra. 
VERGER, J. May 15, 1922. 
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The Bittenbender Company, the plaintiff, a corporation 
with its place of business at Scranton, Pa., obtained a ver- 
dict against the defendant, Thomas D. Bergen, in an 
action on a note made by Walter Smalley, for $2000, pay- 
able to Thomas D. Bergen, at the Com Exchange National 
Bank of Philadelphia, August 20, 1919. The note came 
into plaintiff's hands before maturity, by the defendant's 
endorsement. He admitted in the pleadings, and during 
the course of the trial, that lawful demand for payment 
at maturity was made, payment refused, and protest made, 
as is set forth in a copy of the certificate of protest at- 
tached to the plaintiff's statement of claim, made part 
thereof and marked Exhibit "B." The sole defense was the 
alleged failure of the plaintiff to give notice of dishonor 
to the defendant. A motion for a new trial, and for judg- 
ment n. o. v. has been filed by the defendant. The deter- 
mination of the questions raised by the motion for a new 
trial will control the disposition of both motions. 

To establish notice of dishonor, the plaintiff offered 
in evidence the notarial certificate of protest. It also in- 
troduced the testimony of C. J. Mitzel, its secretary-treas- 
urer, that he had received two certificates of protest by 
maH, under one cover, a day or two after August 20, the 
date of protest, and that he, on the day of the receipt of the 
letter containing the certificate of protest, deposited in a 
public mail box, in the city of Scranton, a letter properly 
stamped, addressed to Thomas D. Bergen, PottsviUe, Pa,, 
containing one of the certificates of protest which he had 
received. The defendant, admittedly, had a well known place 
of business and residence at the comer of Centre and 
Union Streets in the city of PottsviUe, where his mail was 
regularly delivered. The second section of the Act of De- 
cember 14, 1854, P. L. (1855) 724, Vol 3, Purdon's Digest 
(13th ed.) p. 3327, makes the certificate of protest of a 
notary public, certified according to law, prima facie evi- 
dence of the facta therein certified, which in the present 
case are, presentation of the note when it matured at the 
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Corn Exchange National Bank of Philadelphia, for payment; 
non-payment and protest; and that notice of dishonor was 
given to the endorsers. In Zollner, Appellant, v. Moffitt, 
222 Pa. 644, 652, the question determined was whether the 
presumption arising from the averment in the certificate 
of protest that notice of dishonor was given the endorser, 
the defendant in that case, had been met and overainie by 
him, by the introduction of the testimony of the notary 
public that she had no present recollection whether she 
sent or gave such notice to the endorser. In speaking of the 
evidentiary effect of the notarial certificate Mestrezat, J. 
(649) said: "If there is nothing in contradiction, <of the 
certificate) it is conclusive of what it contains;" and to 
overcome that effect, since section 96 of the Negotiable In- 
sti-ument Law, Act of May 16, 1901, P. L. 194, 3 Purdon's 
Digest (13th ed.) p. 3291, permits notice of dishonor to 
be given either orally or by writing, he further said (651) : 
"It theyefore logically follows that to meet the allegation 
of notice as contained in the certificate of protest, the de- 
fendant was compelled to show that he had not received 
notice which had been served personally or through the 
mails." In Zollner v. Moffitt, supra, the plaintiff had intro- 
duced no testimony of the actual deposit in the mail of a 
letter properly addressed to the endorser, containing a cer- 
tificate of protest. In the instant case, as is hereinabove 
set forth, C. J. Mitzel, the secretary-treasurer of the plain- 
tiff gave such testimony. 

The defendant filed five reasons in support of his mo- 
tion for a new trial, which he subsequently supplemented 
by eleven more. The first and fifth original reasons are 
that the verdict is (1) against the evidence, and (2) against 
the weight of the evidence. These reasons require no dis- 
cussion. The second original reason is that the verdict is 
against the law. The disposition of this reason depends 
upon the disposition to be made of the third original reason, 
which is that the trial judge erred in his rulings rejecting 
the defendant's offers of testimony, and the fourth original 
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reason, that he also erred in his charge to the jury. 

The errors alleged to have been made in sustaining 
the plaintiff's objections to the defendant's offers of tes- 
timony are specified in the supplemental reasons for a new 
trial, 1 to 7 inclusive. The witnesses whose testimony was 
rejected were Thomas D. Bergen, the defendant, and John 
J. Bergen, his brother, who had charge of his office. It 
was iffoposed to prove by Thomas D. Bergen, the defendant, 
that he hcd received no copy of the certificate of protest, 
either by mail or otherwise, from C. J. Mitzel, the secre- 
tary-treasurer of the plaintiff, who testified that he had 
regularly deposited such a certificate of protest in the mail ; 
or from the notary public ; or from the Bittenbender Com- 
pany; this for the purpose (1) of cwitradicting C. J. Mitzel 
that he had mailed the letter containing a copy of the 
certificate of protest; and (2) for the further purpose of 
contradicting the certificate of the notary public alleging 
that due notice of dishonor was given to the endorsers. 
It was further proposed, — supplementary reasons six and 
seven, — to prove by John J. Bergen, that he was in the 
employ of his brother, the defendant, in charge of his office 
and office con-espondence, during the months of August ajid 
September, 1919; and that he knew that no certificate of 
protest was received from the Bittenbender Company by 
mail; this for the purpose (1) of contradicting C. J. Mitzel, - 
plaintiff's secretary- treasurer, that he had properly mailed 
such a certificate; and (2) of contradicting the averment 
of the certificate of protest that the notary had given the 
endorsers due notice of dishonor. 

The plaintiff, as has already been shown, sought to es- 
tablish notice of dishonor by two methods: (1) by the in- 
troduction of the certificate of protest and its probative 
force under the Act of 1864; and (2) by the testimony of 
C. J. Mitzel. plaintiff's secretary-treasurer, that he had 
regularly mailed a certificate of protest to the defendant, 
and the probative force arising from such testimony, by 
virtue of sec. 105 of the Negotiable Instruments Law. A 
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reference to the recoi-d in First National Bank of Hanover 
V. Delone, Appellant, 254 Fa. 409, will disclose that in that 
case both the notarial certiflcate of protest, and the notary's 
testimony that he had deposited in the mails a letter prop- 
erly addressed to the defendant, containing a copy of the 
certificate of protest, were also relied on to establish notice 
of dishonor ; and the defendant's olf er to show that he did 
not receive notice of dishonor was excluded when made for 
the purpose of relieving him from his liability as endorser, 
as well ^ when made for the colorable purpose of discredit- 
ing the notaiy's testimony relative to the deposit of the 
letter in the mail. 

The fact that the Bittenbender Company received two 
certificates of protest is not inconsistent with the certifi- 
cate of the notary that he duly notified the endorsers of 
the dishonor of the note directly by a properly addressed 
le!ter containing notice of hishonor, deposited in the mail, 
rddressed to defendant; or by actual delivery of a written 
notice to the defendant; or by giving notice orally. The 
testimony of Mitzel, that he properly deposited a letter in 
the mail, addressed to the defendant, containing a certifi- 
cate of protest, has, in our opinion, precisely the same ef- 
fect as if the notary issuing the certificate had so testified. 
Therefore, no error seems to have been committed in the 
rulings, excluding the defendant's offers of testimony, to 
which reference has been made. For the same reason, no 
error was committed by charging the jury in the languaj^e 
of which complaint is made in the eighth supplemental 
reason for a new trial. 

For the purpose of contradicting the testimony of Mit- 
zel that he had regularly mailed a certificate of protest to 
the defendant August 21 or 22, a letter written by him 
to the defendant October 2, demanding payment of the note, 
in which he stated that defendant's attention had not there- 
tofore been directed to the non-payment and protest of 
the Smalley note, was offered by ttie defendant and admit- 
ted. On 'this point the jury was instructed (9th supple- 
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mental reason for a new trial) if they were, nevertheless, 
satisfied by the weig:ht and fair preponderance of all the 
evidence that Mitzel had mailed the letter as he had tes- 
tified, then the presumption that Bergen had received the 
letter would arise, and he could not rebut that presumption 
by evidence merely tending to establish, or establishing, 
its non-receipt. In so charging, the correct effect was given 
to section 105 of the Negotiable Instruments Act, which pro- 
vides: "Where notice of dishonor is duly addi'essed and de- 
posited in the postoffice, the sender is deemed to have given 
due notice, notwithtanding any miscaniage in the mails." 
See Zollner v. Moffitt; First National Bank of Hanover v. 
Delone; supra. 

The tenth supplemental reason for a new trial is based 
on an excerpt from the charge, as follows : 

'Take all the evidence then, ladies and gentlemen of 
the jury, bearing in mind that the certificate of protest 
is prima facie evidence that the notice of protest was prop- 
erly and lawfully mailed to Bergen, and if you are satisfied 
by the weight and fair preponderance of all the evidence 
in the case that the notice was mailed, then it is your duty 
to render a verdict for the sum of Two thousand dollars, 
with interest from August 20, 1919, and protest fees." 

It is true, as a general proposition of law, that a cer- 
tificate of protest is prima facie evidence only that notice 
of dishonor was given, either by mail, or otherwise. If 
this rule was violated by the instruction of which complaint 
is made, (and it must be kept in mind that the notarial 
certificate was unimpeached) , it was the duty of defend- 
ant's counsel to direct the attention of the trial judge to 
the inadvertence immediately. "A party may not sit silent 
and t^e chances on the verdict, and, if adverse, afterwards 
complain of language employed in the charge which could 
have been immediately corrected if attention had been di- 
rected thereto at the time;" First National Bank of Han- 
over V. Delone, supra; Dorety v. Horrocks, Apj)ellant, 65 Pa. 
Superior Ct. 572, 575. At the conclusion of the charge 
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the trial judge said, "Is there anything omitted or any- 
thing further you wish me to make reference to ?" Never- 
theless, nothing was said by defendant's counsel, and a mere 
general exception to the charge was taken. In such cases, 
only basic and fundamental errors imperatively calling for 
reversal will be considered; Mackowski et ux., Appellants, 
v. Philadelphia Rapid Transit Co., 265 Pa. 34, 36. Had the 
defendant established that no notice of dishonor was re- 
ceived from the notary public directly, eiUier orally, or in 
writing, the evidentiai-y effect of the notarial certificate 
would then, nevertheless, have given rise to the presump- 
tion that such notice had been given by mail. 

Another theory of the defense is that the fact that 
the plaintiff received two certificates of protest in one letter 
though it was not shown by whom that letter was mailed, 
was sufficient to overcome the effect of the notary's certifi- 
cate as prima facie evidence of notice. In support of this 
theory, the defendant contended that the i^eceipt of two 
crtificatcs of protest in the mail, by the plaintiff, was con- 
clusive that the notary g&ve no notice of dishonor to the 
defendant in any other way. The second point for charge, 
which was refused, was drawn on this theory (llth supple- 
mental reason for a new trial) . There is no merit in this 
contention. For the reasons stated, all the reasons filed in 
support of the motion for a new trial are dismissed, and the 
motions for a new trial, and for judgment n. o. v., must be 
overruled. 

And now. May 15, 1922, motion for a new trial ovei^ 
ruled; and motion for judgment n. o, v, discharged. The 
Prothonotary is directed to enter judgment upon the verdict 
in favor of the plaintiff, and aganist the defendant, upon 
payment of the jury fee. 
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Public oflfices - Costs in criminal cases - Setting aside 
verdict as to costs - Act of April 14, 1905, P. L. 152. 

The legislature did not intend to permit a jury to impose' costs 
upon public officers for faithful performance of their duties. The 
Act at April 14, 1905, P. L. 152 directs the Court to order the County 
to pay costs imposed by the jury when the verdict is set aside. 

KOCH, J. March 18, 1919. 

A. P. McLaughlin, chief of police of the borough of 
Mahanoy City, instituted the prosecution in this case upon 
information i-eceived on the 24th. day of June, 1918, and 
was mulcted for the costs by the jury in its verdict of not 
guilty when the case was tried on the 4th of September, 
1918. The prosecution was based on information communi- 
cated to McLaughlin in his official chai-acter as chief of 
police of said borough. A crowd of people had collected 
on the streets of Mahanoy City to see a number of boys 
off to the world war, and, shortly after the ti"ain had pulled 
out, William Farley of Gilbei-ton, an engineer, saw a big 
commotion in fiont of the Elks building at about seven- 
thirty "P. M. He went there to see what the trouble was. 
He saw defendant holding a man, motioning as if he was 
jabbing with a knife. Farley interferred and got hold of 
the man and received a cut about six inches long in his 
coat. Another one who had tried to interfere with the 
man was cut on the finger. A third man's coat was cut 
by the defendant, and a fourth man's coat was also cut 
in three places. It all happened veiy quickly. There had 
been a commotion on the street when the boys were mai'ch- 
ing toward the railway station and the second commotion 
grew out of the first. Both commotions created consider- 
able excitement. The defendant lives in Mahanoy City. 
Two of those whose clothes were cut by the defendant re- 
side elsewhere. The information laid before the justice of 
the peace does not warrant the district attorney in putting 
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a count for aggravated assault and battery in the indict- 
ment. From all the evidence in the case, one is warranted 
in believing: that the defendant received the roughest hand- 
ling of all who were engaged in the melee, and that may 
account for the vei-dict by the jury. 

There is nothing in the testimony, any where, which 
shows that the prosecutor behaved impixjperly in bringing 
the prosecution in this case. There is no evidence of malice 
or that he brought the prosecution otherwise than in the 
line of his duty as he understood it. His manner on the 
witness stand and aJl the evidence compel the conclusion 
that the pixjaecutor acted entirely in good faith and upon 
pixibable cause. 

Whilst the law vests the jury with the power of visit- 
ing the costs on the piosecutor in every case of misdemean- 
or where they I'ender a verdict of not guilty, yet, "No man 
can suppose for a monient that the legislature intended to 
place it in the power of the jury to impose severe penalties 
upon public officei's for the faithful performance of their 
duties." Guffey vs. Commonwealth, 2 Grant, 66 - 69. And 
the power of the court to set aside the verdict of the jury 
in imposing costs upon the prosecutor in such case is un- 
doubted. Ibid ; Commonwealth vs. Doyle, 16 Superioi: Court, 
171 ; Commonwealth vs. Chailers, 20 Superior Court, 599 ; 
Commonwealth vs. Kocher, 23 Superior Court, 65; Com- 
monwealth vs. Shaffer, 52 Superior Court, 230; Common- 
wealth vs. McCarthy, 67 Superior Court, 135. 

It is provided in Act No. 110, approved the 14th. day 
of April, A. D., 1905, P. L., 152 - 153, "That* whenever 
the vei'dict of a jury imposing costs upon the prosecutor 
or defendant in any criminal proceeding shall be set aside 
by the court, it shall be lawful for the court to make an 
order directing the county to pay the same, which order 
shall be sufficient authority for the payment of the same 
by the county; Pi-ovided, That the provisons of this sect- 
ion shall not apply to costs for the attendance or subpoena- 
ing of defendant's witnesses." We think the jury should 
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not haave put the ciists on the prosecutor in this case. A 
verdict of guilty of assault and battery was clearly wairant- 
ed by the evidence. 

AND NOW NOVEMBER 18, 1919, the verdict of the 
jury imposing the costs upon A. P. McLaughlin, the prose- 
cutor, is set aside and the county is directed to pay the 
same, excepting for the attendance and subpoenaing of the 
defendant's witnesses. 



Gillette Tire Co. vs. Orkin 



Judgment - Striking off - Opening judgment - State- 
ment of claim. 

If the plaintiif's statement is self-sustaining and makes out a 
lawful claim the plaintiff is entitled to judgment if no sufficient affi- 
davit of defense is filed and such judRnient will not be set aside 
except for irregularity or invalidity appearing on the face of the 

Motion to strike off judgment. No. 133, January Term, 1921. 
B. V. O'Hare, for motion. 
Burke & Burke, contra. 
KOCH, J. February 28, 1921. 

"It is well settled, and it needs no citation of authori- 
ties to sustain the proposition, that a judgment can be set 
aside or struck off only on the ground of irregularity or 
invalidity appearing on the face of the record. The couil 
may for sufficient cause undei- its equitable powers open a 
judgment and let defendant into a defence. But as said 
by Sharswood, J., in Breeden v. Gilliland, 67 Pa. 34, 'open- 
ing a judgment and striking it off are two entirely diffei- 
ent things. No court has power to strike off a judgment 
regular on its face.' No facts dehors the record will justify 
a court in setting aside or striking off a judgment." John- 
son V. Royal Insurance Co., 218 Pa. 423. Therefore, the 
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judgment in this case must stand unless some irregular- 
ity or invalidity appears on the face of the record. 
The reasons assigned for the rule are; (a) that the plain- 
tiff's statement is insufficient to call upon defendant to file 
an affidavit of defence; (b) that the statement is not in 
compliance with the "Practice Act nineteen fifteen ;" (c) 
that the third paragraph of the plaintiff's statement con- 
tains several allegations; and, (d) that the alleged copy of 
the book account is not such a detailed copy as is sufficient 
under the law and as would entitle defendant to reply by 
affidavit of defence. 

In the twelfth section of the said practice act we find 
that, "The defendant shall file an affidavit of defence to 
the statement of claim within fifteen days from the day 
whon the statement was served upon him." Th? defendant 
filed no affidavit of defence in this case, and in due time 
judgment was entered in default thereof. Through an af- 
fidavit of defence the defendant must now raise any de- 
fence ^^''llich was hit'!ei"to raised by a p!-::! in abatemert, 
plea of the general issue, payment, payment with leave, 
set off, the bai' of the statute of limitations or any other 
plea, and he must also in like manner raise any question of 
law that was hitheito raised by demuirer: Section 3, 4 
iind 20 Practice Act nineteen fifteen. But, if any pleading 
does not conform to the provisions of the act, questions of 
non-f'onformity are not raiased by an affidavit of defence. 
Such questions ai-e raised by a motion to strike the plead- 
ing Iiom the record. Section 21. Thurefni'e. Uie second 
and third reasons assigned for this rule ai'e pot entitled 
lo con:^'(!eration ht^i e. 

If the pliiintiff's statement is self-sustaining and makes 
out a lawful claim, the plaintiff was entitled to the judg- 
ment when lie obtained it and it cannot now be stricken 
fi-om the record. The plaintiff's statement shows who the 
respective parties to the cause are, and "that plaintiff had 
during the year 1920. and at the special instance and re- 
quest of defendant sold and delivered to defendant, at Phila- 
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delphia, Pa., on open book account, by verbal agreement, 
ceiiain automobile tires on which account there is a balance 
due by defendant to plaintiff of $365.85, together with in- 
terest thereon from the first day of August, 1920, as per 
itemized statement attached" thereto and marked "Schedule 
A" and made pai't of the statement, "being a true and 
correct copy of plaintiff's book of original entries," and 
"that defendant agreed with plaintiff to pay for the said 
tires, etc,' at the prices and lates set out in said itemized 
statement attached" thereto, "within thirty days from dates 
of said sales as set out in said statement." The plaintiff 
further avers in the statement that it made repeated de- 
mands for payment of the balance due and that payment 
was i-efused. Now, when we look at the schedule attached to 
the statement we find it consists of sales of tires, etc., made 
at three different times, to wit, Mai'ch 3rd, 1920, thirty- 
nine tiies of thirteen diffei-ent kinds, the kinds being in- 
dicated by abbieviations and the dimensions and prices 
being given; March 5th, 1920, another sale of 42 gi'ey tubes 
of vaiious sizes with the prices indicated ; on April 20^, 
1920, thii-teen tiies of various sizes, kinds and prices as 
indicated. On each bill the war tax is also stated. Then 
thei-e follows a statement showing the summary of the 
thi-ee bills amounting to $1458.98 and a credit on 20th 
April, 1920 of $1093.13, leaving a balance of $365.85 for 
which the suit is brought. If the book accounts are not 
perfectly clear to one acqumnted with the trade it seems 
to me they ai-e made clear by the aveiments in the state- 
ment The schedule is a mere appendix to the statement 
and may be helped out by the averments in the statement 
itself. Fiitz v. Hathaway, 135 Pa. 274; Terriben-y et al 
V. Bioude et al, 37 W. N. C. 435; Bethlehem Steel Com- 
pany V. Topliss, 249 Pa. 417. We find that the plaintiff's 
statement is self-sustaining and that in default of an affi- 
davit of defence it wfis entitled to judgment. 

AND NOW FEBRUARY 28, 1921, the rule is dischaig- 
ed. 
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Butler Bros. vs. Girard Suw)Iy Co. 



Diminution of court records - Service of copy instead 
of original. 

Diminution of court records should not receive a court's sanction. 
Their restoration should be enforced whenever possible. 

When the sherilT serves a copy of an original record the original 
must be returned to him. 

Statutoiy Demun-er. No. 231 March Term, 1921. 
M. A. Kilker, for defendant. 
E. J. Maginnis, for plaintiff. 
KOCH, J. Octobei- 17, 1921. 

When the sheriff, by his deputy, undertook to make 
seivice of the writ and the plaintiff's statement of claim 
in this case he inadvei-tently sei^ved the original statement 
on the defendant by leaving it at the defendant's place of 
business with an adult employe and agent. According to 
tlie sheriff's return, the defendant "refused to return the 
original stjitement of claim to the sheriff in order that a 
tme and attested copy of the statement might be 
served on the defendant." The sheriff, therefore made 
his return of service of the original statement 
on the true and attested copy of it. As the defendant got 
possession of an original court recoi-d it was his duty to 
leturn it and theieby permit the sheriff to properly per- 
form his wiiole duty. The sheriff made return on the 15th. 
of Febmaiy, 1921 and the defendant filed an affidavit of 
defence I'aising questions of law on the 3rd. of March, 1921. 
The rule now before us was obtained on the 25tii. of July, 
1921. By means of this rule, the plaintiff seeks to have 
"the copy of the plaintiff's statement now on file in the 

prothonotary's office substituted for the original 

plea," and also to have "the sei-vice thereof . . . regarded as 
good and valid in law." Dimunition of court records should 
not receive a court's sanction. On the contrary, their re- 
storation should be enforced whenever possible. Upon dis- 
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covery of his error the sheriff should have taken appropri- 
ate action to compel the defendant to return to liim the 
original statement of claim. But as the facts are as fully- 
disclosed now as they can become disclosed to us. we need 
not await any further action on the paii, of the sheriff and 
we will, therefore, make an appropriate order at this time, 
we cannot grant the prayer of the petitioner but we will 
not, for the present, dispose finally of this rule. That can 
be done after our following order has been complied with. 

AND NOW OCTOBER 17, 1921, it is ordered and di- 
I'ected that the defendant, or his counsel, if it be in the 
tatter's custody, return, without delay, to the possession 
of the sheriff the original statement of the plaintiff's claim 
in this case, and that the sheriff in exchange give to the 
defendant a true and attested copy of the original state- 
ment, together with a copy of all the papers thereto at- 
tached. And thereupon the sheriff shall make due return 
of service, but the copy of the statement now on file shall 
so remain. A copy of the foregoing opinion and of this 
order will be handed down herewith for each of the parties 
to this action and tor the sheriff also. 



Stabinsky vs. King 



Practice - Statement of claim - Section 9, Act 1915. 
In actiiHts on contracts the statement of claim must show explicitly 
iriiether the contract is oral or in writing as reauired hy section 9, 
practice act 191E, P. L. 484. 

Kule to strike off statement. No. 166, January Term, 1921. 
E. D. Smith, for rule. 
A. D. Knittle, contra. 
KOCH, J. May 23, 1921. 

The reasons assigned for this motion, or rule, are as 
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lollows:- 

"1. The statement of claim does not state whether the 
alleged agreement between Johanna Zelasko King, execu- 
trix of the estate of Julian Zelasko, and Eva Stabinsky wiis 
in writing or oral. 

"2. The aliened agreement between Johanna Zelasko 
King, executiix, and Eva Stabinsky is not set forth as re- 
quii-ed by the Practice Act, nineteen fifteen. 

"3. The plaintiff's statement of claim does not aver 
any authority in Johanna Zelasko King, executiix, to make 
the alleged agreement with Eva Stabinsky." 

This suit is based on a contract. In actions on con- 
tiacts, the statement of claim must expHcitly show whether 
the contract is oral or in wi iting : Section 9, Practice Act, 
nineteen fifteen, P. L. 484. Accoiding to the statement of 
claim, Julian Zelasko had leased to Constance Stabinsky, by 
written ailicles of agieement, made November 15th, 1915, 
a ceitain hotel in the boiough of Mjnei-sville, "together with 
ceilain bai* room fixtui'es, fuiiiiture and paraphanalia, used 
in the liquor business, for a teim or period of five years." 
It was pi'ovided in the lease, that "At the end of the saJd 
term of five yeais named in the above lease, the party of 
the second pai't hereby agiees to ti'ansfer, assign and de- 
liver up unto the pai-ty of the first pai't said license, good 
will, etc., upon the payment by the said pai-ty of the first 
part of Fifteen hundred ($1500.00) dollars unto the said 
pai-ty of the second part." Zelasko died on the 21st. 
of November, 1915, six days after making the lease, and 
Stabinsky died on the 14th of October, 1918. The plain- 
tiff in the sixth paragraph of her statement says:- "That 
after tlie death of Constance Stabinsky, by agreement with 
Johanna Zelasko King, executi'ix of the estate of Julian 
Zelasko, deceased, the license fonnerly held by Constance 
Stabinsky was transfened to Eva Stabinsky to hold the 
license and premises under the same terms of the agi'ee- 
ment as Julian Zelasko and Constance Stabinsky and made 
a pait hereof and numbeied exhibit One." By refening 
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to the exhibit, we find it is a copy of the articles of agree- 
ment made between Julian Zeiasko and Constance Stabin- 
sky. The Statement nowhere shows, either upon its face 
or by the exhibits thei'eto attached, the foim of the agreement 
between Johanna Zeliisko King and Eva Stabinsky, whether 
it be oral or in wiiting; and the statement is therefore 
fatiJly defective in that respect. The statement of claim 
cannot be made complete without showing whether the con- 
ti-act was oral or in writing; nor can it be made complete, 
if in writing, unless it have attached to it a copy of the 
wiitten contract; Section 5, Practice Act, nineteen fifteen, 
P. L. 483. 

The third matter stated as a I'eason for this rule was 
lefered to in an opinion filed in this case last March, and 
nothing further need now be said about it. 

AND NOW MAY 23, 1921, the plaintiff's statement is 
stricken from the recoi-d, and the plaintiff pennitted to file 
a new pleading within fifteen days. 



Dengler vs. Dengler 



Divorce - Residence - Allegations and proof - Amend- 
ment of libel. 

The place of residence alleged in the libel must be proved as 
alleged. The libel may be amended. 
Libel for divorce. No. 47, March Tenn, 1921. 
0. N. Heblich, for libelant. 
KOCH, J. June 6, 1921. 

In the master's report we find the following, to wit:- 
"The libel avers that the libellant's place of residence is in 
Philadelphia County, and the testimony shows she is now 
living tiiei-e. However, she has wi-itten to the master that 
she still maintains her residence at No. 218 North Tenth 
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street, Pottsville, in Schuylkill County. The matter of 
residence was not gone into at the hearing to ascertain 
whether or not she had abandoned Pottsville as her resi- 
dence and intended to locate peimanently at Philadelphia. 
To set up lesidence in Pottsvilie ■would be at variance with 
the allegation in the libel. 

"The testimony establishes the cause of divorce as hav- 
ing occured in this county. The desertion charged took 
place in Pottsville, November 6, 1917, while hbellant and 
respondent were living together. Under such circumstances 
libel must be presented to the court of the county wherein 
Hbellant resides. See Eicher v. Eicher, 44 Pa. C. C. R. 437 ; 
Woloszynowski v. Woloszynowski, 46 Pa. C. C. R., 440. Both 
cases cited were desertion eases. 

"If Hbellant can establish her residence by legal testi- 
mony to be in Pottsville, she could move to amend her libel 
so us to make her allegation cori'espond with her proofs. 
No such amendment has been made, and it is beyond the 
authority of the master to entertain and allow such motion ; 
Henninger v. Henninger, 7 Leh. 415." 

The libel is amendable. Eberle v. Eberle, 13 Schuyl- 
kill Legal Record, 161. And if it be true that the Hbellant 
was, at the time of filing her Hbel, a resident of the City 
of Pottsville, and that Pottsville continues to be her resi- 
dence, we will give her an oppoilunity to amend her petition 
and to present testimony to establish the fact, such amend- 
ment to be prayed for within the next two weeks. Other- 
wise the libel will be dismissed and a decree in divorce re- 
fused, because of want of jurisdiction. 
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Realty Search & Investment Co. vs. Reiner^ 



Promissory note - Want of considei-ation - Affidavit of 



A promissory note was given by the defendant to persons who 
negotiated it and upon maturity it was protested and paid by the 
second endorser. An affidavit of defense alleging want of consider- 
atton in the maker is sufficient to prevent judgment. 

Motion for judgment. No. 284, January Term, 1921. 
W. M. Pamell, for motion. 
J. H. Rothstein, contra. 
BECHTEL. P. J. March 7, 1921. 

This suit was brought upon a promissory note, signed 
by B. Reiner, to the order of Benjamin and Miner, payable 
four months after, date. The note was negotiated by Ben- 
jamin and Miner to the Realty Search and Investment Com- 
pany, the plaintiff, and by them endorsed to the Pennsyl- 
vania Bank and Trust Company of Philadelphia, passing 
tluough several other banks, and being finally protestetl 
j;nd paid by the Realty Search and Investment Company. 

An affidavit of defense was filed to the plaintiff's de- 
claration alleging, inter alia, that no consideration was given 
by Benjamin and Miner to the maker of the said note, and 
that Benjamin and Miner were notified by the makers to re- 
turn the said note to him; and that the said note was ob- 
tained by the plaintiff from Benjamin and Miner without 
any consideration. 

Counsel for the plaintiff alleges that this is not a good 
defense. He has not called our attention to any authori- 
ties which so decide, nor have we been able to find any. 
But it seems to us too plain for argument that if the note 
was made to Benjamin and Miner and given to them with- 
out any consideration, or obtained by them without any 
consideration, and by them given to the plaintiff in this 
case, who also obtained it without consideration, that the 
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defendant should be permitted to prove this, if he can do 
so, and that it would, if so proven to the satisfaction of 
a jury, constitute a good defense. 

We are, therefore, of the opinion that the affidavit of 
defense filed in this case is sufficient to prevent the entiy 
of judgment. 

And now, Mai'ch 7, 1921, IJlie rule for judgment for 
want of a sufficient affidavit of defense is herewith dis- 
charged. aB -^ 



Wright vs. Wolf Creek Coal Co. 



Practice Act 1915 - Court Rule 25 - Rule 32 - Judg- 
ment before the prothonotai-y. 

The Practice Act of 1915 superseded Court Itulea 25 and 32 
and a judgment may be entered before the prothonotary upon failure 
to file an affidavit of defense within fifteen days after service of the 
statement. 

Rule to strike off judgment. No. 286, November Term, 1920. 
G. M. Roads, for lule. 
G. II. Gerber, conti'a. 
BECHTEL, P. J. March 7, 1921. 

This is a rule to strike off a judgment entered befoi-e 
the Prothonotai-y in favor of the plaintiff. 

Section 17 of the Practice Act of 1915, provides, inter 
alia: 

"In all actions of assumpsit the Prothonotai-y may en- 
ter judgment for want of an affidavit of defense." 

Section 23 of the Practice Act provides: 

"The Courts of Common Pleas shall make such i-ules 
as they deem advisable for the pi-oper enforcement of this 
Act." 

Paiagraph 9 of Rule 25 of the Courts of Schuylkill 
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County provides: 

"In all judgments taken by default the Court shall 
sign a decree." 

Rule 32, paragraph 1, of the Coui-ts of Schuylkill Coun- 
ty provides; 

"Motions shall be made in open court on every Mon- 
day between the hours of 10:00 o'clock A. M. and 12:30 
o'clock P. M. except during the months of July and August. 

"No motion will be entertained at any other time un- 
less on notice to the attorney for the adverse party of the 
time when the intended motion is to be made." 

Counsel for the plaintiff in this case had judgment en- 
tered by the Prothonotary, under the provisions of the 
Pi-actice Act of 1915, supra. Counsel for the defendant 
contends that this is improper and asks that the judgment 
be stricken off, for the reason that it was not signed by a 
member of the Coint, and was not made in motion court, 
in accordance with the Rules of the Courts of Schuylkill 
County, supra. 

It is contended by plaintiff that these rules are abro- 
gated or superseded by the Act of 1915. 

The defendant contends that it is simply a question of 
procedure, and that under the 23d. Section of the Act of 
1915, supra, the Court has the power to insist on the ob- 
servance of its rules, and that the i-ules are still in force. 

We have given this matter cai'eful consideration, for 
the reason that it has been impossible for us to find any 
authority bearing directly upon the subject. If the Court 
insist upon the obseivance of its niles, it will place the plain- 
tiff at a disadvantage and extend automatically the time for 
the filing of an affidavit of defense to the defendant. If 
for instance, the defendant is in default on Tuesday, the 
piafntiff would have to wait until the following Monday 
before judgment could be entered upon that default The 
effect of this would be to give the defendant almost an en- 
tire week longer in which to file his affidavit of defense, 
and might result in prejudic'ng the plaintiff's right by tlie 
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entry of prior liens during that period of time. It seems 
to us, therefore, that the rules of Court above cited are 
supsrseded by the Practice Act of 1915. 

And now, March 7, 1921. the motion to strike off the 
judgment in this case is herewith overruled, at the costs 
of the defendant. 



Sfimia va. Phila. & Reading C. & I. Co. 



Compensation - Section 434, Act of June 26, X919 - 
Final Receipt - Judgment. 

Section 434 of the Act of June 26, 1919 provides that the Board 
may at any time set aside a final receipt upon petition if it be proved 
tJiat it was procured by fraud, coercion, improper conduct ot is found- 
ed upon mistake. 

When no judsment is entered the court has no jurisdii^tion on 

Appeal from Compensation Board. No. 166, March Trarn, 

1921. 

J. F. Whalen and George Ellis for a4>peal. 

BECHTEL, P. J. April 18, 1921. 

In this case a petition was filed for modification, and 
the final receipt was then executed by the claimant When 
the ease came on to be heard before the Referee, it was 
stated at the outstart of the hearing. 

"It is agreed by and between counsel reju'eeenting the 
claimant and the defendant that this petition be regarded 
as a review, and the petition of the claimant be so amended 
as to review the final receipt. 

Subsequent to the hearing, the Referee filed an t^inion 
as follows: 

"FINDINGS OF FACT. 

That before hearing was held to consider the aver- 
ments set fortii in the petititm for modification of Compim- 
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sation A^i^ement No. 900208, and the denials and allega- 
tioDB in the answer, a final receipt was executed between 
the parties in question. 

"CONCLUSIONS OF LAW. 

We conclude, tiierefore, that petition for nwdiflcation 
of Compensation Agreement No. 960208 should be and is 
hereby dismissed." 

An aM)eiU having: been taken, an opinion was filed by 
Honorable Hariy A, JIackey, Chairman of the Compensa- 
tion Board, as follows: 

"The petition of the claimant is granted. We find that 
the claimant while in the course of hia employment for the 
defendant suffered an injury to his eye, which has resulted 
in the loss of the industrial use of that member. The final 
receipt is accordingly set aside, and it is ordered that the 
compensation agreement be modified to provide for the loss 
of right eye, credit to be given for payments already made 
Ml account of the compensation agreement" 

From this order and decree, an appeal has been taken. 

We have bean unable to ascertain from the record the 
otigiTiid petition for modification was ever In fact amended. 
The record, therefore, stands upon the agreement herein- 
before quoted and set forth in the proceedings prior to the 
taking of evidence. An examination of the evidance fails 
to disclose that any of it was directed to the setting aside 
of the agreement. 

Section 484 of the Act of 26th of June. 1819, pro' 
vides, Inter alia: 

"That the Board may at any time set aside a final 
icceipt upon petition filed with the Board, if it be proved that 
Fuch reoelpt was procured by fraud, coercion or other im- 
proper conduct of a party, or is founded upon a mistake of 
law or of fact." 

It will be seen that the record is entirely silent as to 
why the agreement should be set aside, and there is no 
evidence upon this subject at all. In addition to this, there 
has been no judgment entered anywhere for any amount 
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of compensation, or .any monthly or weekly allowance, nor 
is there anything to show what credits should be allowed 
upon judgment so entered. 

We do not, theiefore, feel that this record is in proper 
shape for a final disposition of the same by this Court. 

And now, April 18, 1921, the record in this case is hei-e- 
liy remanded to the Compensation Board in order that they 
may take action thereupon in accoi-dance with the suggest- 
ions herein contained. 



In re Application of Michael Kurilla 



Liquor license - Transfer - Licensee taking license from 
licensed property. 

When the holder of license takes the certificate from the house 
which he vacates because of a disagi-eement with his landlord who 
refuses to permit the tenant and licensee to occupy the premises 
until the end of the term, the liquor license will not be transferred 
to such landlord nor from his premises to other premises. 

Application to transfei' liquor license. 
PRR CURIAM. 

The api^icant is the owner of the pmperty since 1912. 
'Vhe property was conducted under license beiore Kunlla 
had it, and he so conducted it himself for about three and 
one-half years. On the 18th. of October, 191.i, he leased 
the propeity to George Katcyzk for a penod of five ye;as. 
On the 2nd. oi" September, 1918, Katcyzk sold out and trans- 
foircd his lease to the said Nicholas ^toranko, from whom 
he received the sum of $1500 for good-will, etc. When 
Kurilla l(!u:-{d to Katcyzk he also sold him his good-will, 
fixtures iii;(l stock for the sum of S1600; the hquors, bar 
;.nd fixtui-es were worth eight or nine hundred dollaia. 
Steranko did not vacate the premises at the end of the term 
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stated in the lease but continued there until the month of 
June in this year. Kurilla had nothing to do with the trans- 
fer to Steranko. But sixty days before the lease expired 
in October, 1918, Kurilla offered to give Steranko a lease 
for a year, eighteen months or two years, whichever Ster- 
anko desired. Kurilla had Squire Ferrebee prepare a lease 
and take it to Steranko to have it signed but the latter i-e- 
fused. saying, he wanted the pi-operty fixed. Kurilla offered 
to fix the property but said he would raise the rent. That 
did not satisfy Stei-anko and he said he would move but he 
demanded from Kurilla the $1600 which he had paid to 
Katcyzk. Kurilla declined to do that because Steranko had 
no stock, but he did offer Steranko Three Hundred dollars, 
which Steranko infused. At first he agreed to accept the 
$300 and Squire Orme drew up an agreement which Kurilla 
signed but Steranko refused to sign. That was last Febni- 
aiy. Steranko did not regularly pay the rent after that. 
He fell into arrears for three months and Kurilla had him 
evicted by legal process for non-payment of rent on the first 
of Julie in this year. When he was evicted, Steranko took 
the license with him and he has filed an application for the 
transfer of tie license from Kurilla's property to the property 
of Michael Uhrin, located on another street in the same 
wai-d. Steranko paid the license fee for the month of June, 
1921 and refused to give the license up, Kurilla claims that 
Steranko left the property in a damaged condition and he 
now declines to let him occupy the property even if he does 
agree to pay the increased rent. Nor will he give him the 
$300 now. It does not appear that Kurilla had agreed to 
pay to Katcyzk, or to his successors, any sum whatever for 
either his good-will or stock, or for both, upon the termin- 
ation of the five year lease of Katcyzk. Nor does it appear 
whether 'or not the business had increased or fallen off un- 
der Steranko's management. We do not see how we can 
transfer a license in Steranko's hand, which he refuses to 
give up 01' surrender to Kurilla for transfer. Nor would 
it be fair, under the circumstances, to let Steranko exercise 
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at Uhrin'B property the privilege of the license intended 
for Kurilla'B property which has hvan licenfled muiy years. 
Therefore, both ap^ieations for a transfer wll) be n> 
fused. 



In re Application of John Andrukaitia 



Liquor license transfer - Act of 1921 - RequirementR. 
Since the amendment of the act of Hay 13, 1887, P. L, 108 by 
the act of 1921 the groundH of objection to the transfer or granting 
of a liquor license are the unfitness of the applicant and the place 
tw be liceltisd. 

PER CURIAM. 

A remonstrance sigmed by more than one hundred and 
thirty residents of said ward has been filed agrainet appli- 
cat'on. The grounds for the remonstrance are stated within 
it as follows ;- 

"1. The place for which a license is asked is not neces- 
anry for the accommodation of the public. 

"2. The said place for which a license is asked is not 
necesaaiy for the accommodation of strangers or travelers. 

"3. There are already In the otrinion of these remon- 
strants a sufficient number of licensed houses in said bor- 
ougli to accommodate the public and entertain strangrers 
find travelers. 

"4. Hie said place applied for is within one and one- 
half squares of the licensed saloon of Joseph A'alentine 
on Lafayette Street. 

"5. The said place is located in the residential section* 
which has been free from any licensed places for many 
years." 

None of these grounds is now tenable, because the 
amendment to the Act of May 13, 1887, P. L. 108, which 
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via paaacd and ^proved this year, does not require that 
tke neceseity for such a license be either averred or shown 
to uust The ground of objection must now be based on 
the UBfltDcsB of tiie ^i^iotmt and the unfitness of the place 
for which the license is souirht. In this case, the applicant 
owns the property mentioned in his application, and the 
Qvidence does not show thai the i^ace is unfit for the sale 
id such bev«-axes as are at present permissible under the 
laws of this state and the United States. The building 
is a new one. It is not shown tiiat the applicant is not a 
At person. From 1912 to 1919, he conducted a licensed 
pJace on tiie opposite- side of the same street, a square and 
a half away, without setting into trouble. If he was a lit 
persMi to conduct a licensed place under the old law, he 
should be considered fit so to do under the ju'esent laws. 
No testinwuy shows that he is unfit now. One of the re- 
monstrants testified that the applicant is a good, peace- 
able fellow and he has nothing against him but he wants 
no licensed places in that neighborhood. The remonstrants 
regard a licensed place as undesirable because it is in a 
residental neighborhood. We cannot see that this is a suf- 
ficient reason for withholding this ai^lication, and. under 
the circumstances, we think the applicant's request should 
be granted. 



In re Api^ication of Mike Samolis 
Liquor license transfer - Term of lease - Life of license. 



PERCURIAN. 

In 1916, &e applicant owned the premises for which 
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the license is he\d. He sold the premises to Joseph Koch- 
anowsky about the 10th of October, 1913 and immediately 
leased the premises from Kochanowsky for a period of five 
years, beginning October 13, 1916 and ending October 13, 
1921, Under the terms of the lease Rynkiewicz paid Koch- 
anowsky $2500 for the good-will and fixtures, and the lease 
pmvided that upon the termination thereof, Kochanowsky 
was to pay back to Rynkiewicz the sum of $1000: I^ater, 
Kochanowsky sold the property to Samolis, the applicant 
for the transfer of the license, and he thereupon paid to 
Rynkiewicz the said sum of $1000 on the 14th. of June. 
1921. Samolis now claims that the license held by Ryn- 
kiewicz should be transfered to him, although Rynkiewicz 
has possession of the premises and asserts his intention 
to i-emain there until the end of his tenn. Rynkiewicz is 
entitled to have the license during the tenn stipulated in 
his lease and we have no right to take it away f jom him foi' 
the purpose of transferring it bo the new owner of the pi-op- 
erty. The transfer must, therefore, be i-efused. 



Estate of Philip Kolb 



Removal of executor - Affaiz-s of two estates in one 
petition. 



Petition to remove exector. 0. C. 
R. J. Graff, for petitioners. 
J. B. McGurl, contra. 
WILHELM, P. J. Mareh 6, 1922. 

This is the petition of Julius Kolb and George Kolb, 
legatees under the last will and testament of Philip Kolb. 
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Sr., for an order removing Otto Kolb as one of the execu- 
tors of said will and removing him as one of the trustees 
to whom was devised the interest of Philip Kolb, Jr., in the 
estate of Philip Kolb, Sr. 

It so happens that said petitioners are two of the three 
executors appointed by said will of Philip Kolb, Sr., the 
other executor being Otto Kolb, and the interest of E^ilip 
Kolb, Jr., was bequeathed to said three executors in trust. 

It will be noted, thei-efore, that the petition has em- 
braced within it a complaint concerning the management 
of two estates. This is not good practice because the ctnn- 
plaint may be sustained by testimony as to one estate and 
not sustained as to the other, and it is improper to embrace 
in one and the same petition proceedings that are independ- 
ent It is important that pleadings should be intelligible and 
the complaint in the demurrer that it is impossible to as- 
ceitain which estate is embraced within several paragraphs 
in the petition is well founded. 

Therefore, it is unnecessary at this time to discuss the 
averments contained in the petition, and the demurrei' 
should be sustained. , 

AND NOW MARCH 6, 1922, the demurrei- is sustained 
and the petition is dismissed without prejudice. 



Estate of Henry P. Slater 



Alingling of accounts - Separate items of income from 
'■eal and personal property. 

.j^ I*»ini;ipfll ajid income cannot be mingled in accounts containing 
'teniB of income from real and personal property. 

IC«nta from real estate and money received for sale of same 
"'^''ot: be mingled in the same account. 

A»»dit. O.C, 
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D. W. Kaercher and J. W. Moyer, for accountant. 
George M. Roads, for heirs. 
WILHELM, P. J. March 13, 1922. 

This account came on for audit on December 19, 1921, 
pursuant to due notice when additional debits and credits 
were asked for. 

It is unnecessary to consider the allowance of the ad- 
ditional debits and a-edits, because the account is so stated 
that it should not be confirmed, in that principal and in- 
come are mingled both in the personal property account 
and the real estate account, so that it is impossible to as- 
certain how much income remains for distribution. 

The first item in the personal property account charges 
the accountant with a balance of $4802.47 found to be in 
the hands of the accountant on the audit of his first and 
partial account. It is not stated whether this item of bal- 
ance is principal or income. I presume ifis principal from 
my recollection of what occurred at the audit. This item 
is followed by "income received from banks on money de- 
posited," and another item of cash received for fire dam- 
^e to real estate from an insurance company, which does 
not belong in the persona] account at all. Therefore the 
rule against mingling, in an account, matters concerning 
personal property and real estate has also been violated. 

The first item of the real estate account, we find to 
be the balance stated in the personal property accoimt, which 
is another violation of the nile against mingling real and 
personal property accounts. Rents from real estate, which 
is incomje, and money received from the sale of real estate, 
which is principal, ai-e mingled without regard to the rule on 
the debit side, and on the credit side items which should be 
charged against principal and items which should be charge 
ed against income are so mingled that it would be impossi- 
ble from the closest scrutiny of the account itself to dis- 
tinguish them. 

If there is any balance of income here, it should be 
awarded to the widow in payment of her annuity. The ac- 
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count shows no balance of income, and it is impossible to 
ascertain from what source the balances contained in the 
account are derived. Therefore the aaccount is improperly 
dmwn, and should not be confirmed. 

AND NOW MARCH 13, 1922, confirmation of the ac- 
count is refused. 



Estate of Violet Morgalis, Minor 



Fiduciaries Act of 1917 - Guardian - Relative of minor. 

The Fiduciaries Act of 1917 excludes parents as being eligible 
for guaardians of their children. 

A step-father should not be appointed guardian unless a satis- 
factory reason is given for his appointment. 

Petition for Guardian. O. C. 
A. C. Nowakoski for petition. 
WILHELM. P. J. March 6, 1922. 

This is the application of Violet Morgalis by her next 
friend, Antosia Mataiavage, formerly Antosia Morgalis, 
mother of Violet Morgalis, for the appointment of Victor 
Mataiavage, husband of the mother of the minor, and whose 
relation to the minor is that of step-father, as guardian of 
Violet Morgalis. 

Previous to the passage of the Fiduciaries Act of 1917, 
the policy of the courts in this State was to refuse the ap- 
pointment of a parent as guardian of the minor, and in 
some instances the courts declined to appoint those who 
stood in a paiental relation to the minor. This practice of 
the courts was regarded as being so salutary that the Fidu- 
ciaries Act of 1917 excluded parents as being eligible as 
guardians for their children, because it was believed to be 
contrary to the policy of the law, and because near rela- 
tives are objectionable as guardians. The reason therefor 
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beinsr that affection and influence lead to breaches of trust 
and other evils. 

It is possible that in certain circumstances one bear- 
ing a parental relation may properly be appointed a guardian 
but the reason for the aiqwintment of persons of close 
relationship to the minor ought to be such as would satisfy 
the court that the best interest of the minor would be serv- 
ed by such an appointment. 

In the case at bar, no satisfactory reason has be^ pre- 
sented for the appointment of a step-father as guardian of 
this minor, and it should be refused. 

AND NOW MARCH 6, 1922, the petition is dismissed. 



Estate of William Roberts 



Power to make order for allowance of minor - Terms 
of will. 

When the terms of a will do not authorize the orphans court 
to make an order for allowance to a minor legatee in the will such 
application will be dismissed. 
Petition for allowance. O. C. 
J. O. Ulrich foi- petition. 
WILHELM.P.J. Aprils, 1922. 

This is the application of Elwood Roberts for an order 
upon The Peoples Trust Company to pay to the said Elwood 
Roberts the sum of $400.00 out of a fund to which The 
Peoples Trust Company is trustee. 

Elwood Robei-ts is the grand-son of William Roberts, 
who died on the 13th day of March, 1914, testate, and who 
by his last will and testament bequeathed to his grandson, 
Elwood Robei-ts, all the remainder of his estate, but direct- 
ed that said bequest should be 'kept in trust' until Elwood 
Roberts attains the age of twenty-foui' years, when the 
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trust fund was to be paid over to Elwood Roberts. 

No trustee was named in the will but The People's Trust 
Company was appointed by this court tmstee of said fund, 
and said trustee now has in its hands the sum of $1023.71 
belonsin? to the trust estate. 

The terms of the will are plain and understandable; 
the testator had a ri£:ht to dispose of his estate in such 
manner as he saw fit; the court has no power to change 
the terms of the will, or even to criticize the act of the 
testator. The will says n6ne of the testator's benefaction 
should be paid to the legatee until the legatee reaches the 
age of twenty-four years. The court is required to see 
that the provisions of the will are not violated. 

The petitioner appears to be a wiar veteran, who was 
injured during service, unable to pursue his regular occu- 
pation, and in need, and if the vnll would permit, an order 
complying with the prayer of the petition should be made, 
but unfortunately there is no authority in the will for mak- 
ing the order, and under the law the court has no jurisdic- 
tion to make it. 

AND NOW APRIL 3, 1922, the petition is dismissed. 



Kapusciensky vs. F. A. North Co. 



Certiorari - Form of Judgment - Insufficient record. 
A judgment of a justice of the peace in the form of "After hear- 
ing the aHegations and the proofs of the plaintiff in this case judg- 
ment is entered publicly for $52, debt, $2.91 interegt and costs of 
Bait" is mean ingle Bs and will be reversed. 

Cei-tiorari. No, 133, September Term, 1921. 
P. B. Roads, for certiorari. 
J. 0. Ulrich, contra. 
KOCH, J. October 17, 1921. 
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The transcript of the justice of the peace shows that 
the defendant did not appear ; that the plaintiff was sworn 
and "after hearing the allegations and the proofs of the 
plaintiff in this case judgment is entered publicly for ^2 
debt, $2.91 interest and costs of suit." The defendant's 
exception goes to the form of the judgment It claims that 
the judgment is invalid and void because it "does not show 
a judgment for the plaintiff, nor a judgment against the 
defendant. Nor does the said recOTd show any judgment 
that would bind the defendant" In Kase v. Best, 15 Pa. 
LOl, the justice, thinking that he had no jurisdiction of the 
subject matter, rendered judgment as follows: "Therefore, 
plaintiff for costs." The Supreme Court said, "It is not a 

formal judgment, but it is certainly a substantive one 

V. . It was clearly the intention to give final judg- 
ment for the defendanti and, that being evident, the magis- 
trate is not to be held to strict form." In Commonwealth 
v. Challia, 8 Superior Court, 130, the Superior Court said, 
"we are not disposed to scrutinize the records of justices 
of tKe peace with hypercritical nicety in order to discover 
technical defects upon which to defeat their judgments. 
Where it appears, in substance, that the justice had juris- 
dicton of the cause of action and of the parties, their judg- 
ments wiil be sustained, regardless of the want of technical 
form of the proceeding." And the- same language is re- 
peated by the same court in Commonwealth v. Mecca Co- 
operative Company, 60 Superior Court, 315, 320. In Pass- 
arelli v. Morello, 52 Superior Court, 12. referring to Kase 
V. Best, the court says, "Here again the all important fact 
is disclosed that the court takes cognizance of the nature 
and substance of the judgment rendered rather than of its 
form, and if it appear that the judgment was rendered 
after hearing and there is no room for argument that it was 
not intended to be a final judgment, it would then of necess- 
ity be the end of the controversy between the parties, un- 
less reversed or set aside." "Where a justice of the peace 
has jurisdiction of the parties and the cause of action and 
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proceeds, in the mode prescribed by law, to judgment, the 
remedy for the correction of his errors, whether of fact 
or of law, is by appeal; where the proceedings, as shown 
by his record, are irregular or contrary to law, the party 
aggrieved has a remedy by certiorari." 

In the case of Wertzler v. Herchelroth, 8 District Re- 
ports, 423, the transcript showed, "judgment passed on 
defendant publicly for $12.57 and costs ." After the writ 
of certiorari had issued and the justice had made return 
thereto, he applied for, and obtained, permission to with- 
draw the return and to amend his docket, which he did, 
and he made a new return showing that on the 5th of 
October, 1898 he amended his docket so as to conform to 
the proceeding had before him, and the docket con- 
cluded as follows:; "Judgment was given for plaintiff and 
against defendant on September 7, 1898 for $12.67 and 
costs." and thereupon the exceptions were dismissed and 
the judgment affirmed. In Moore v, Messei*smithi, 12 C. C. 
R. 575, a justice of the peace made changes in his docket 
after the service of the writ of certiorari and his right 
to do so was recognized. He made the record conform with 
the facts, and the exceptions were dismissed and the judg- 
ment was affirmed. In McKeamey v. Pennock, 2 District ■ 
Reports, S2, the defendant asked leave to have the record 
of the justice amended so as to correspond with the facts 
in the case and the justice was altowed to correct his record. 
But we must accept the record as it appears before us now 
in this proceeding. Whilst the case of Murdy v. McCutch- 
eon, 95 Pa. 435, holds that the record of a justice of the 
peace must show every fact necessary to give a justice 
jurisdiction, yet justices are hai'dly expected to exercise 
their offices and to make up their records with perfect pre- 
cision. But the record should be clear. The record should 
show in whose favor or against whom the judgment is given. 
In the case before us it is wholly a matter of inference in 
whose favor and against whom the judgment was entered, 
that inference being that the judgment was entered in favor 
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of the plaintiff. Such inference is not, however, the only 
inference that may be drawn from the record for the reason 
that one cannot tell what the testimony of the plaintiflf was. 
It is possible that, by the plaintifTs own testimony, it ap- 
peared to the justice that she was indebted to the defend- 
ant for the amount stated in the judgment. 

In the case of Donohue v. McGroarty, 1 Kulp 238, where 
the judgment read as follows ; "After hearing: the plaintiff, 
his proofs and allesrations, judgment is hereby publicly ren- 
dered in favor of and against the defendant by default for 
$2.50 with coats of suit" etc.. Judge Woodward reversed 
the proceedings saying, "Whatever may be said of this entry 
it cannot be claimied that it shows a judgment in favor of 
the plaintiff." In Commonwealth v. Dick, 5 Justices' Law 
Reporter, 105, Judge Swartz reversed the proceedings, be- 
cause they showed "that there was no judgment entered 
against the defendant" And we feel constrained to make 
a like disposition of this case. 

AND NOW October 17, 1921, proceedings ai-e reversed. 



Butler Bros. vs. Girard Supply Co. 



Practice - Section 21 Practice Act 1915. 
Mlien the pleadings do not disc',ose the character of contract sued 
upon the court cannot act and the papers will be returned to this 
proper file. 

Affidavit raising questions of law. No. 2S1 March Term,1921. 
E. J. Maginnis for rule. 
M. A. Kilker. contra. 
KOCH, J. October 17, 1921. 

This case will present itself very readily by quoting 
from the statement and the affidavit of defense. The i^ain- 
tiff states his cause of action thus : 
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"1. At and during the period of the tiunsaction herein- 
after described the said Plaintiff was eneaged in the busi- 
ness of wholesalers of general mei-chandise, and the said 
Defendant was engaged in the business of retailer of gen- 
eral merchandise in the Borough of Girardvllle, Schuylkill 
County, Penna. 

"2. During the yeais A. D. 1919 and 1920 the Plain- 
tiff sold and delivered to the Def^dant, at his request, 
divers lots of merchandise of the total value of Six hun- 
dred and fifty-seven 59-100 dollars, as set forth in the plain- 
tiff's books of original entries, whereof a true copy is at- 
tached hereto and made a pail hereof as Exhibit A. 

"3. The Defendant thereupon prmnised to pay the 
said sum upon demand, but, although the Plaintiff has de- 
manded payment thereof, the Defendant refuses to pay the 
same or any part thereof." 

The affidavit of defense raising the so-called questions 
of law states the defendant's position thus : 

"1. The Statement of Claim does not comply with the 
i-equii'ements of the Practice Act of Nineteen Fifteen, in 
that it does not set forth whether the alleged contracts 
for sale of the several lots of merchandise referred to in 
tlie plaintiff's Statement of Claim were oral or written. 

"2. The exhibits attached to the Statement of Claim 
are not signed or verified by either the plaintiff or his 
Attorney, as required by law. 

"3. There is no copy of the plaintiff's Statement serv- 
ed on the Defendant as I'equired by law. 

"4. There is no endoi-sement on the Statement of Claim 
to show where papers in the case may be served, as re- 
quired by the Practice Act of Nineteen Fifteen." 

We cannot tell by a mere perusal of the statement of 
claim whether this action is based upon an express contract, 
either verbal or written, or upon a book account, asid we 
need, therefore, give the case no fui-ther concern but to 
say that, if the defendant wants to properly avail himself 
of an apparent technical advantage in his favor, he has over- 
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looked the 21st. Section of the Practice Act of Nineteen 
Fifteen, P. L. 483 and has mistaken his remedy. 

The affidavit of defense is not sufficient to meet the 
same purpose as may be met by means of said section. We 
will, tJierefore, have these papers returned to their proper 
file. See Bartlett Garages Inc. v. Chas. F. Kaier, 16 Schuyl- 
kill Legal Record, 81. 



Comonwealth vs. Danner 



Information and indictment - New and used automobiles 
- Charge of theft. 

The enactment of the law relative to second-hand automobiles 
does not supersede the prosecution of larceny for stealing them. 

A charge of larceny is sufficient to base a charge for receiving 
stolen goods. 

Motion for new trial. No. 540, September Term, 1921. Q. S. 
J. 0. Uliich, for motion. 
C. M. Palmer, District Attorney, contra. 
BECHTEL, P. J. October 31, 1921. 

This is a motion for a new trial, the defendant having 
been convicted of receivinfr stolen goods. At the trial, coun- 
sel for the defendant moved to quash the indictment for 
the reason that the information did not char^ the defend- 
ant with receiving stolen goods. The information sets forth, 
inter alia, "Edgar Danner is hereby charged with receiving 
stolen goods and secreting the same at or near his premises, 
consisting of ten barrels of alcohol, valued at $2700; de- 
fendant is also chai-ged with the larceny of two motor ve- 
hicles, valued at $4400. in violation of Act 75, approved 
May 1. 1919, P. L. 9." 

The motion to quash was overruled and practically the 
same reasons are filed in sui^rt of the motion for a new 
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trial. It was contended by counsel for the defendant that 
defendant should have been prosecuted for violatins: the 
law relative to second-hand automobiles and not for the 
larceny of the vehicles in question, as since the passa^ 
of the motor vehicle law the prosecution could only be under 
its provisions. 

We caiuLot agree with this contention, as we do not 
think that the enactment of the law relative to second-hand 
automobiles supersedes the prosecution of larceny for steal- 
ing of them, nor do we agree with counsel that the inform- 
ation lodged in this case is insufficient to support a bill charg- 
ing the receiving of stolen goods, consisting of the motor 
vehicles which the information charges the defendant stole. 
It seems to us that the charging of the defendant with the 
stealing of the automobiles is sufficient notice to him that 
he may be indicted for receiving them when stolen. While 
it is true that the jury acquitted him of the stealing, prac- 
tically by direction of the court for the reason that there 
was, in our judgment, no evidence to show that he had 
stolen them, nevertheless, when he himself testified to the 
purchase of a four thousand dollar automobile for four 
hundred dollars, it seems to us that it was his duty to ex- 
plain the circumstances to the satisfaction of the jury. This 
he failed to do. There is not the slightest doubt in our 
mind that the conviction was just and that the circumst^ic- 
es and evidence were such as fully warranted the jury in 
their verdict. 

And Now, October 31, 1921, the motion for a new trial 
is hereby overruled and the defendant is directed to appear 
for sentence. 
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In re widening of West Wood Street, 

Report of viewers - Exceptions - Evidence - Review 
of Board of Viewers. 

Where no evidence is presented to the court and nothing to base 
a Anding to review the findings of the Board of Viewers the report 
of the viewers will be confirmed. 
Report of Viewers. No. 386, July Term, 1920. 
J. B. McGurJ for petitioners. 
BECHTEL, P. J. July 25, 1921. 

In this case, counsel for the principal party in interest 
filed six exceptions to the report of the viewers widening 
West Wood Street in the Borough of Minersville. These ex- 
ceptions raise, practically, but two questions. 

First::- It is asserted that the property of William 
Gobaitis has been approptiated without proper and adequate 
compensation. 

Second :- That the widening of said street will not en- 
hance the remaining property of Wiltiam Gobaitis and hence 
the one thousand dollars damages allowed by said viewers 
in excess of benefits is entirely inadequate and contrary to 
the weight of the evidence. 

It will be noted that thei'e has been no question raised 
of the regularity of the proceedings under which the dam- 
ages have been assessed. Healings were held and all parties 
in interest were given an opportunity to appear before the 
Board of Viewers and present their diffei-ent contentions, 
which opportunity they took advantage of; appearing in 
person and by counsel. As a result of these hearings and 
arguments, the Board of Vieweis in its i-eport to the court 
relative to William Gobaitis says : 

"This property is both benefited and damaged by the 
improvemient. The excess of damages over benefits is one 
thousand dollars." 

AND NOW, July 25th, 1920, the report of Viewers 
filed in this case is herewith confirmed absolutely and the 
exceptions filed thereto are herewith overruled. 
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Ordofski vs. Phila. & Reading C. & I. Co. 



Amendment of petition for Compensation - Dependency 
of wife and child. 

An iiineiidinent to petition for compensation is allowable and 
does not introduce a new cause of action. 

Dependency is a question of fact and if there is any legal com- 
petent evidence to support the referee's finding that is suificient. 
Appeal from Compensation Boaid. No. 46 March Teim, 1922 
Hem-y Houck, for plaintiff. 
J. F. Whalen for defendant 
BECHTEL, P. J. Mai-ch 6, 1922. 

The defendant has filed two exceptions to the order of 
the Compensation Board in this case, viz ; 

1st:- The Compensation Boai'd erred in making the 
fonowing order; "The findings of fact and conclusions of 
law of the Referee are affii-med and the appeal is dismissed." 

2nd :- The Compensation Board erred in dismissing de- 
fendant's appeal. 

The claimant's deceased husband, employed by the de- 
fendant as a miner, was killed on Februaiy 24, 1920. At 
the time of the accident the decedent's wife and son lived 
in Cresnopli, Poland. The wife was notified of her hus- 
band's death by mail and after considerable delay, a pass- 
port having been obtained, the mother and son aiTived at 
Castle Garden, New Yoik on Februai'y 1, 1921, at which 
place they were detained three weeks for quarantine. A 
cousin of the deceased, fearful that the claim would be 
barred by the Statute of Limitations, filed a petition for 
her as her next friend. A hearing on this petition was had 
before the Referee on March 30, 1921, at which time the 
widow appeared in person and a motion was made to amend 
the record by inserting her name as plaintiff and the name 
of her son with the date of his birth. The record shows 
that this motion was allowed and the claim amended by 
the Referee at that time. Subsequently, however, on Aug- 
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ust 26, 1921, a foimal petition was filed with the Referee 
to amend the claim, petition in like manner. To this the 
defendant filed an iuiswer claiming that the amendment 
could not be made, as it introduced new pailies on the record 
and a new cause of action all of which was barred by the 
Statute. The i-eferee thereupon wrote an opinion and again 
Slanted the amendment. This is the first cause of com- 
plaint by the defendant.- 

We do not projwse to discuss this question at any length 
because the matter has been fully discussed and decided 
in the case of John Anstock, Guai'dian, vs. The Lehis^h Val- 
ley Railroad, 7 Department Repoi"ts, 2100, by our brother, 
Bergei', in which the conclusion was reached that such an 
amendment was pi-oper and did not introduce a new cause 
of action. 

The defendant claims further thiit there is no- evidence 
of the dependency of tlie wife and child upon the husband. 
Dependency is a question of fact and if there is any legal 
competent evidence to support the referee's finding, that 
is sufficient. Monis vs. Yough* Coal & Supply Company, 
266 Pa. 216. 

We have examined the record in this case carefully 
and aie fully convinced that there was not only legal, com- 
petent evidence submitted to the Referee of the dependency 
of the wife and son, but that the weight of the evidence, 
in fact, the uncontmdicted evidence shows that they were 
not only dependent, but that the husband contributed to 
their support. 

Defendant further complains that this claim should 
have been referred to the Alien Pi'operty Custodian, whose 
jurisdiction extended over it under the provisions of the 
"Trading with the Enemy" Act. It will be noted, however, 
that the pai'ties lived in Poland and there has been nothing 
submitted by anybody so far as the I'ecord discloses, to 
show that the United States was at war with Poland and, 
therefore, the "Trading with the Enemy" Act does not ap- 
ply and the Alien Propeity Custodian could have no juria- 
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diction over this claim. 

AND NOW, March 6th, 1922, appeal is dismissed and 
judgment is hereby directed to be entered upon the award 
of the Referee as sustained by the Workmen's Compensa- 
tion Board, in favor of Stella Ordofski for $2331.394 and 
the Guai-dian of Stiney Oi-dofski for $601,285, total 
$3432.679, and against the Philadelphia & Reading Coal & 
Ivor Company, defendant. 



Estate of Thomas W. Williams. 



Conclusiveness of judgment in common pleas in an issue 
devisavit vel non - Feigned Issue - Tenant by courtesy - 
Partition. 

In an issue devisavit vel nor the veidict and judRment in the 
common pleas would bo conclusive and not advisory, hut in a feigned 
issue the verdict is not binding upon the orphans' court. 

To entitle a husband to claim by courtesy the ripht to recover 
immediate possession of the estate during coverture must exist and 
the husband cannot be tenant by curtesy of his wife's estate in rever- 
sion or •remainder expectant on an estate of freehold unless the es- 
tkte is ended during coverture. 

A husband who claims an estate by curtesy cannot have par- 
tition in the orphans' court 
Petition for partition. O. C. 
R. P. Swank for petitioner. 
J. H. Garrahan, contra. 
WILHELM.P.J. May 29, 1922. 

A proceeding in partition was instituted in this court 
by Lincoln Milhvaid, who claims an interest by courtesy in 
certain real estate composed of one lot situate in the Bor- 
ough of Mahanoy City, being lot No. 7 in Block No. 29. 
The action proceeded regularly until an inquest in partition 
was held, whereupon Gwennie Jenkins presented her peti- 
tion to the court in which she alleged that the entire title 
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to the property was in her, and that Lincoln Millward, the 
petitioner for partition, had no title to or interest in the 
property ; that she, Gwennie Jenkins, acquired title to the 
real estate by adverae possession against Lincoln Millward 
for a period of about twenty-five years, and the prayer of 
the petition asked for a dismissal of the partition proceed- 
ing. 

It was established by the testimony and the petitions 
and answers that Thomas W. Williams died in the year 
1889, leaving to survive him a daughter by a former marri- 
age, Ann Williams, afterward married to Lincoln Millward, 
and his widow, Maiy Ann Williams, and four children, to 
wit, Margaret Jane Jones, William Thomas Williams, Ruth 
Morgans and Gwennie Jenkins, who is the petitioner to have 
the partition proceedings dismissed; that Thomas W. Will- 
iams died testate leaving a last will and testament in which 
he bequeathed to his wife, Mary Ann Williams, all his real 
estate, which consistrd of the property now in dispute, for 
and during the tenn of her natural life with the provision 
that if she re-married, his widow should only have a child's 
shai-e or one-sixth. Mai-y Ann Williams did marry Harry 
Lewis in the year 1894, and in the same year Ann Williams, 
the eldest child of Thomas W. Williams, who had married 
Lincoln Millward, died. Whether Ann Millward died be- 
fore the marriage of Mai-y Ann Williams, or after, has not 
been established either in this court or at the trial of the 
feigned issue in the court of comon pleas. 

By the testimony presented, Gwennie Jenkins undertook 
to establish open, notorious, exclusive and continuous pos- 
session of the I'eal estate by herself and those under whom 
she claims, thereby acquiring title thereto by ouster and 
adverse possession against Lincoln Millward, and all other 
persons. It is unnecessary heie to repeat the substance of 
the testimony submitted, because a difficult and disputable 
question of fact arose upon which a jury ought to pass. And 
an issue was framed and directed to the court of common 
pleas, that the following question of fact be submitted to 
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a jury, to wit," Whether or not Gwennie Jenkins has ac- 
quired the entile title and right of possession to lot No. 7 
in Block No. 29 on the map or plan of Mahanoy City, Schuyl- 
kill County, Pennsylvania, and the premises thereon erected, 
being the houses numbered 724-726 East Centre Street, 
Mahanoy City, Schuylkill County. Pennsylvania, by reason 
of advei-se possession of herself and those under whom she 
claims title." 

In the trial of that issue Gwennie Jenkins was the plain- 
tiff, and Lincoln Millwaixl was the defendant, and the jury 
rendered a verdict in favor of the plaintiff, Gwennie Jenkins. 
A motion for judgment non obstante veredicto and for a 
new trial was made, and after argument both motions were 
oveiTuled and the prothonotary was directed to enter judg- 
ment in favor of the plaintiff. And the court of Comimon 
pleas subsequently ordered and directed that the result of 
the trial of said issue, including all i-ecord papers, includ- 
ing a copy of the docket entries and the notes of testimony 
taken at the trial of said issue in the Court of Common 
Pleas shall be certified by the Prothonotary into the Or- 
phans' Court of Schuylkill County in accordance with the 
mandate of said court awarding said issue," which duty the 
Prothonotary perfoiTned as he was commanded and said 
record is now lodged in the Oi"phans' Court. 

The verdict of the jury and the judgment entered 
thereon to the effect that the entire title to the property 
sought to be partitioned in this proceeding is in Gwennie 
Jenkins having been entered in this court, we are now asked 
to make aabsolute the rule to show cause why theorder of this' 
court awarding an inquest in partition should not be vacated 
or set aside, and the proceeding in partition dismissed, the 
petitioner for the rule to dismiss the proceeding in partition 
holding that this court is concluded by the verdict and judg- 
ment in the Court of Common Pleas. If this were an issue 
"devisavit vel non," it appears that the verdict and judg- 
ment in the Common Pleas would be conclusive and not ad- 
visory. Union Trust Company v. Peoples' Trust Company. 
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2545 Pa. S85 ; KeUar v. Lawson 261 Pa. 489. 

In the case at bar, we have a feigned issue to try a 
question of fact concerning the title to the real estate sought 
to be partitioned, and no case seems to hold that the verdict 
of a jury is bindinjr upon this court in a feigned issue. It 
was said in Wihle v. Wihle, 1 Grant, 406, "We regard the 
ejectment found and tried under the order of the Origans' 
Court as nothing more than a feigned issue to inform the 
conscience of that court on a matter of fact essential to 
their jurisdicti(»i. The issue might have been in any otiier 
form, and imports no more in the form of ejectment than 
it would in assumpsit upon a wager. The verdict in sucli 
cases is merely advisory; no judgment is entered upon it, 
and no conclusive effect can be predicated of it, It is like 
a vetdict sent by a Chancellor to a Court of Law, which ha 
may disregard if he is not satisfied with it." 

It was said in Green v. Mills, 103 Pa. 22, which was a 
feigned issue directed by the Origans' Court to the Court 
of Common Pleas to determine a question of fact arising 
in the course of distribution." The verdict and judgment 
in tiie issue are not binding on the Orphims' Court." In 
Thompson's Appeal, 109 Pa. 608, Mr. Justice Gordon said 
"There was in this case no application to the court below 
to direct an issue, and if there had been the court might 
or might not have entertained it, as to it might seem prop- 
er and expedient Even should an issue be directed and a 
verdict had thereon that verdict is no more binding on the 
court than is an auditor's report" In this case the decree 
confirming the report of an auditor was questioned. 

In Hallowell's Appeal 20 Pa. 216, an appeal from the 
decree of the Oii>hans' Court dismissing a citation which 
had issued to determine the validity of a promissory note, 
it was said. "An aK>eal fromi the final decree of the Or- 
phans' Court brings tiie whole subject before us for review, 
and as the Orirtiana,' Court had power to decide with or 
against the Common Pleas so have we when the case comes 
into this court if in our opinion justice requires us to do 
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so." And a^n "It is the duty of the Orphans' Court when 
the result of the trial in tiie Common Pleas is sent to them 
to decide in accordance with the verdict, if they are so 
far satisfied of its truth and justice that the Judsres can 
conscientiously adopt the decision of the jury as tiieir own. 
But if, on examininir the evidence (whidi oufrht retrularly 
to be certified to the Orphans' Court along with the verdict), 
they should be dissatisfied with the result they may either 
order a new issue or decree according to their own convict- 
ions without regarding the opinion of thle jury." 

In Fahl's Estate, 12 District 829, it is said "Issues re- 
quested in the Orphans' Court other than those "devisavit 
vel non" are discretionary and advisory only like Chancell- 
or's issues. They are not awarded except when the court 
deems a verdict at law essential to settle a disputed matter 
in order to proceed properly to a decree and even after such 
verdict it may be disregarded." 

It appears there is a distinction in the force and effect 
in the Orphans' Court between a verdict on an issue devisa- 
vit vei non and a feigned issue in that the verdict in the 
former case is of binding effect, and in a feigned issue mere- 
ly advisory in the Orphans' Court. We have examined with 
care the record of the trial in the court of comnion pleas, 
and the brief of counsel opposing the dismissal of the par- 
tition proceedings, and we are inclined to adopt the verdict 
of the jury, the case having been well tried and sufficient 
evidence having been presented to the jury to warrant their 
finding. It is unnecessary to further discuss the effect of 
the judgment entered in the common pleas because the ver- 
dict of the jury meets with the i^^roval of this court, and 
for the purpose of this case be considered only advisory. It 
is possible that if this court regarded the verdict as not be- 
in? sustainable by the evidence, the entry of the judgment 
in the court of common pleas would be embarrassing. 

In this case Gwennie Jenkins is and was in sole pos- 
session of the property to wMch she claims title by occu- 
pancy by herself aiiA those under whom she claims for a 
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period of about twenty-five years. Lincoln Millward never 
was in possession of the property and has not shown that he 
had the right of possession. He claims the courtesy in an 
undivided partition of the property. In a suit in ejectment 
the burden would be upon him to establish his title. An 
examination of the record shows that he could go no further 
than to prove potential curtesy. He did not prove that the 
marriage of Mary Ann Williams occurred before the death 
of Ann Millward, his wife, which was necessary in order 
to establish his curtesy. To entitle a husband to claim by 
curtesy the right to recover immediate possession of the 
estate during coverture must exist and the husband can not 
be tenant by curtesy of his wife's estate in reversion or 
remainder expectant on an estate of freehold unless the 
estate is ended during coverture. Brandmaier v. Pond Creek 
Coal Co. 219 Pa. 19. Sanders Estate 41 Superior 77. 

Counsel for Lincoln Millward seems to be under the 
impression that the curtesy of Lincoln Millward was ad- 
mitted at the trial of the case in the common pleas. A I'e- 
view of the recoi'd falls to disclose any such admission. It 
is true that the notes of testimony contain an admission 
that "Lincoln Millward succeeded to whatever rights the 
said Ann Millward, his wife, had in the property ;" of course 
Ann Millward had no courtesy, and the admitted succession 
of Lincoln Millward to her right could not possibly be con- 
strued as an admission of his courtesy. 

A grave doubt exists as to whether or not the title or 
lack of title of Lincoln Millward could be established and 
settled by this proceeding, or whether the possession and ' 
title of Gwennie Jenkins could be disturbed by it. There- 
fore perhaps an excess of caution that no injustice be done 
prompts the conclusion that the rule to set aside the pro- 
ceeding in partition ought to be made absolute without pre- 
judice to Lincoln Millward, so that if he can establish his 
title in a proper forum and in a proper proceeding the judg- 
ment here will not prejudice his right to recover. 

AND NOW MAY 29, the order, dated 7 March, 1921, 
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awarding inquest in partition is vacated and set aside, and 
the proceeding in pai-tition is dismissed without prejudice. 



In re Rule against Joseph Joulwan 



Contempt - Duty of the judge - Constructive presence 
of the court. 

It is a contempt of court for any person to propose to another 
who has been summoned aa a juror that the juror, for a considera- 
tion, should act corruptly in any case wherein he might be called as 

It is the duty of the judge to enforce proceedings for contempt 
by summary punishment or by binding the offender over to answer 
an indictment, even where the misbehavior is toward himself, althoug'h, 
personally he should be disposed to ignore it. 

Wihen the prioposal to a juror to act corruptly is made at the 
entrance to the court house grounds the offense is committed within 
the constructive presence of the court. 

BECHTEL, P. J. May 29, 1922. 

On the 7th. of December, 1921, the following statement 
of facts : 

"At the Mai'ch Sessions, 1921, of the Criminal Court, 
one Carl Raring of Pottsville, Pennsylvania, was summoned 
as a juror. On his way to the Court House on Monday, 
March 7th, on the first day of the said term, he was ap- 
proached by Joseph Joulwan, who made inquiry of him 
and asceilained that he, the said Carl Raring, was sum- 
moned and serving as a juror; whereupon, he asked the 
said Carl Raring whether he wx)uld be I'eady to make some 
money in his capacity as a juror and proposed splitting up 
the money which they might jointly be able to make out 
of the corrupt action, which the said Carl Raring might 
or could render to any party interested in any cases in 
which he might be impaneled or sworn." 
was filed by the court. A rule was thereupon directed to 
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issue agrainst the said Josejrfi Joulwan to show cause why 
he should not be punished for contempt of court. The re- 
spondent filed an answer to said rule in which he denied the 
statement of the conversation with tlie said Carl Raring 
and denied that he committed any contempt of court. A 
hearing having been had and testimony taken, counsel pro- 
ceeded with the ai^ument and filed a written brief with the 
court in which three questions are raised. 

FIRST. — It is contended that since the contempt was 
not committed in the pi-esence of the court, the rule should 
have been issued on affidavit filed. 

SECOND. — That no contempt of court was committed 
by respondent. 

THIRD. — That since the guilt of the accused depends 
upon an inference from facts which did not occur in the 
presence of the court and are denied by the defendant, he 
should not be convicted of contempt. 

In approaching the consideration of this case, it seems 
to us fitting to quote from the language in Doan's Case, 
5 District Reports, 211. 

"It has been said that "the jury-box is the school of 
civil rights, which has elevated the Anglo-Saxon race so 
far above all others in their knowledge of the princii^es of 
liberty and law, that those that are brought into court hear 
cases of every description discussed, the laws expounded, 
and the rights and duties of every relation of life defined, 
* * * * and it is this institution which has elevated the 
English nation in their knowledge of their civil ri^ts so 
far above the people of the continent." 

If we would {H'otect and preserve this institution, we 
must strike down the hand of whomever would defd it a 
foul blow or poison its source of life and purity," 

"Under the Act of June 16, 1836, P. L. 784, it is pro- 
vided that among the powers of the several courts to issue 
attachments and to inflict summary punishments for con- 
tempts of court, the disobedience of parties, jurors, or wit- 
I are specially mentioned. The act provides as fol- 
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lows: The punishment of imprisonment for cmtempt as 
aforesaid shall extend to such contempt as shall be com~ 
mitted in open court and all other contempts shall be pun- 
ished by fine only.' It is a fair construction of this act to 
hold that it provides for and authorizing the imposition of 
u fine for an indirect or constructive contempt, as dintins:- 
uished from an actual one committed in the presence of the 
court, as one offered elsewhere than in the actual view of 
the court and during the progress of a trial, and which 
tends by its operation to detrrade or make impotent the 
authority of the court, or in some manner to impede or em- 
barrass the due administration of justice: 7 Am. & Eng. 
Ency. of Law, 28." 

In considering this act in Commonwealth vs. Myers, 
19 District Reports, Page 1136, the court says: 

"The offence which existed at common law stil! contin- 
ues. The restriction or limitation by the act upon the com- 
mon law is the manner of determining l^e guilt of the ac- 
cused and the right of punishment; it is not upon the power 
of the court to punish for contempt. 'Such power is essen- 
tial to the due administration of justice and the legislature 
cannot take it away or abridge it, although it may regulate 
its use :' Hale vs. State, 55 Ohio, 210. State vs. Morrill, 
16 Ark., 384. Anything more than regulation of the remedy 
is beyond the constitutional power of the legislature: Carter 
vs. Com-, 96 Va. 791. In the absence of express language 
compelling the conclusion, the court will not hold that the 
legislature undertook by any language contained in secticm 
27, or elsewhere in the Act of June 16, 1836, supra, to take 
from the court, where it has immemoi'ially rested, the pow- 
er to proceed against the author of a constructive contempt 
and leaving it within the reach of no one obligated by offic- 
ial duty to protect the dignity of the court, placing it wholly 
with some chance volunteer, or 'person who shall feel him- 
self aggrieved thereby.' " 

It has been held to be the duty of the judge to enforce 
these proceedings either by sunrniatr punishment or by 
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binding the ofFendei- ovei- to answer an indictment, even 
where the misbehavior is toward himself, although, i)er- 
sonally he should be disposed to ignore it. For as was 
said in Rex vs. Davidson. 4 AM., 329: 

"It is not on his own account that he commits; that 
is a consideration which should never enter his mind. But 
though he may despise the insult, it is a duty which he 
owes to the station to which he belongs not to suffer those 
things to pass which would make him despicable in the 
eyes of others. It is his duty to support the dignity of his 
station and uphold the law so that in his presence at least 
it shall not be infringed." 

As to whether oi- not the convereation here charged, 
if it really occuned, would constitute a contempt, it has 
been said in Commonwealth vs. Kauffman, 1 Phila., 534: 

"Fi-om the moment the name of the juror is announced 

in the papers yes, from the time it is di^awn from the 

wheel his pei-son is consecrated to the purposes of jus- 
tice. The law draws round him tin invisible cordon, which 
no man may pass bi t at his peril. It is as complete the 
moment he is selecte<l as when he is impaneled." 

"A court of gei.oral jurisdiction has the inherent au- 
thority to punish for contempt any pei"son who wilfully or 
wantonly attempts by any means whatsoever to improperly 
influence a juror in the impaited discharge of his duties 
as such, whether by conversation or attempt to bribe, or 
to exert any undue influence with an officer in the selection 
of the personnel of the jury." 

In re Elleston, 165 S. W., 987. Keppele vs. William, 
1 Dallas, 33. 

"To constitute such a constructive contempt, some act 
must be done, not in the presence of the court, that tends 
lo obstruct the administration of justice or bring the court, 
or judge or administration of justice into disrespect: There 
may be misbehavior in the presence of the court amount- 
ing to contempt that would not ordinarily be said to ob- 
stiiict the administration of justice, and so, there may be 
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misbehavior not in the immediate presence of the court, 
but outside of the building in which the court ia held, which 
on account of its disorderly conduct would actually interrupt 
the couii;, being in session in the conduct of its business, 
and consequently obstruct the administration of justice. 

Greason vs. Cumberland Ry. Co., 54 Sup. Ct. 595. 

"As was said by Mr, Justice Harlan in Ex parte Savin, 
131 U. S. 267, 'We are of opinion that within the meaning: 
of the statute, the coui-t, at least when in session, is present 
in every part of the place set apart for its use and for the 
use of its officers, jurors and witnesses; and misbehavior 
anywhere in such place is misbehavior in the presence of 
the court' 

This was declared to be the law in a case when the 
party was charged with contempt, in improperly endeavor- 
ing to deter a witness from testifying while conversing with 
him in a hallway adjacent to the court room." 

Greason vs. Cumberland Ry. Co., supra. 

In considering the question of conflicting evidence i 
Houser's Case, 57 Sup. Ct, 43, in which case the defendant 
was :found guilty and fined, which action was sustained, the 
Superior court say: 

"The evidence was to some extent conflicting. It was 
conceded that these parties talked about the case, and it 
is apparent that they did not disclose all that was said about 
it. The credibility of the witnesses, and in a large degree 
the conclusions to be drawn from their testimony, which 
depends upon their character, intelligence, knowledge of 
the subject and personal interest, can be determined much 
better by the judsre who hears them than by appellate judges ■ 
on an appeal. When the correctness of findings depends 
upon the view to be taken of the direct testimony of witness- 
es which is in conflict it had uniformly been held, that they 
will not be disturbed except for eiTor which clearly appears, 
and that an apparent preponderance of testimony against 
them is not sufficient to lead to a reversal, if there is tes- 
timony which, if believed, will warrant them." 
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It requires, it seems to us, very little argument, in the 
light of these decisions to vindicate the right of tiie court 
to punish in a proceeding such as this under the circum- 
stances here existing should the findings be t^uinst 
the defendant. There can be no question that the offense 
was committed within the constructive presence of the court, 
for it took place at the entrance to the Court House grounds, 
coming up the steps to the building while the juror was on 
his way to answer the summons and attend court. Since 
it was committed in the constiuctive presence of the court, 
there can be no question of the right of the court to punish 
summarily. Nor is it necessaiy to ground the complaint upon 
an affidavit. Who would make such an affidavit? The mem- 
bers of the court manifestly could not, for they are not suffi- 
ciently familiar with the facts, nor could they testify to 
them from personal knowledge. To hold that an affidavit 
is necessary would be to hold that the punishment could 
only be inflicted and the court vindicated when some Uiird 
person saw fit to invoke the remedy. This would be con- 
trary to all the doctrine of the law and the decisions as here- 
tofore enumerated. 

As to the second proposition advanced by counsel for 
respondent, there is but one question to be considered. Did 
the conversation actually take place; for if it did, there 
can be no question that the offence is made out The testi- 
mony was heai'd by the court in banc and we were all of 
the opinion that the witness, Carl Raring, (taking the most 
charitable view of his testimcmy) was endeavoring through- 
out to shield the respondent. The respondent's testimony 
was most unsatisfactory. His memory was very poor and 
his method of testifying, his recollection and his evidence 
made a most unfavorable impression upon the minds of us 
all. There can be no question of our right to make findings 
of fact and conclusions of law, even though the evidence is 
conflicting and even though it is not supported by any out- 
side witnesses. Wei-e it necessary to have witnesses to 
offences of this character, they would never be punished, 
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as parties do not attempt to influence jurors in the pres- 
ence of others. We are unanimously of the opinion that 
the evidence in this case, in the light of the authorities here- 
inbefore set forth, clearly proves the defendant guilty of 
the offence charged. We, therefore, make the following : 
FINDINGS OF FACT 

FIRST:- That Carl Raring of Pottsville, Pennsylvania, 
was summoned as a juror in attendance at the March Ses- 
sions of Court, 1921. 

SECOND:- That on his way to the Court House on 
Monday, March 7th, the first day of the said term, he was 
approached by Joseph Joulwan, the respondent, who made 
inquiry of him and ascertained that he, the said Carl Raring, 
was sumnwned and serving as a juror. 

THIRD :- That the said Joulwan said to the said Raring, 
"If something turns up, would you be willing to make some 
money," and that the suggestion was made that the money 
was to be divided between the said Raring and the said 
Joulwan, in what proportion does not definitely appear. 

FOURTH:- That said conversation took place at the 
foot of the steps coming up the Court House yard, pre- 
liminarily to said Raring entering the building and report- 
ing for jury duty. 

FIFTH;- That said Joulwan accompanied said Raring 
up into the conidor of the building and pointed out to him 
the court room in which he was to report. 

On these findings of fact we make the following: 
CONCLUSIONS OF LAW 

FIRST:- That the said Joulwan is guilty of contempt 
of this court 

Second :- That said contempt was cMnmitted in the con- 
structive presence of Hie said court. 

AND NOW, May 29, 1922, the said Joseph Joulwan is 
hereby adjudged guilty of contempt of court and directed 
to appear before the court for sentence on Monday, June 
5th, at ten o'clock A. M. 
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Court Rule oil - Motims based upon facts not of record. 
Court Rule 32 provides th&t all motione must be in writing and 
when based upon matters of fact not appearing upon the face at the 
reu>r(i must b« upon a petition verified under oath. 
Itule to strike ui:' atfidavit of defense. No. 464 November 
Ttrra, 1919. 
R. J. Graeff , for rule. 
Roads & Roads, contra. 
BERGER, J. April 18, 1921. 

This action of trespass was brought November 6, 1919; 
the plaintiff's statement was filed February 2, 1920 ; service 
of it waa accepted by counsel for the defendant February 
26, 1920; and the defendant iiled an affidavit of defense 
March 10, 1920, raising solely a question of law. In some 
manner the case was placed upon the trial list, when it waa 
discovered that the question of law raised by the affidavit 
of defense had not been brought to the court's attention, 
and, being undetermined, the case was stricken from the 
list. Thereafter, on March 7, 1921, on motion of the plain- 
tiff, a rule was taken to show cause why the defendant's 
affidavit of defense should not be stricken off the record. 
The defendant, in answer to this rule, averred that the alle- 
gations upon which the nile was issued were not verified 
under oath. Our Rules of Court (Rule 32, Motions) pro- 
vide that all motions must be in writing, and when based 
upon matters of fact not api)earing upon the face of the 
record, must be founded upon a petition verified under oal^. 
The reason assigned in the motion of the plaintiff for tite 
allowance of the rule, which was unverified by the oath of 
the party, his agent or attorney, is that no copy of the affi- 
davit of defense was served on the plaintiff or his attorney 
of record. It is clear that the motion is based upon an alle- 
gation of fact not appearing upon the face of the record. 
Section 12 of the Practice Act, nineteen fifteen, does not 
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require proof of service of an affidavit of defense, nor do our 
Rules of Court. Therefore the rule to strike off was im- 
providently issued and should be discharged. 

And now, April 18, 1921, rule to strike off defendant's 
affidavit of defense is discharged. 



Dixon vs. Minogue. 



Bond on appeal to Supreme Court - Act of May 19, 
1897, P. L. 67 - Supersedeas. 

Secti<ai 6 of the act of May 19, 1S97, P. L. 67 provideB that bail 
upon any appeal shall be enteiied in the court from which the appeal 
is taken. 

When the appeal bond is insufficient in amount the appeal is 
not a supetBedeofi but that question cannot be determined upon an 
exceptoin to the sufficiency of the bond. 

Exceptions to appeal bond. No. 96 November Term, 1921. 
E. D. Smith for exceptions. 
R. R. Koch, contra. 
BERGER, J. June 12, 1922. 

The defendant has appealed to the Supreme Court from 
a judgment for $3182.00, obtained by the plaaintiff against 
him in an action of scire facias upon a mortgage, and bail 
was ent«%d in the sum of $500.00 to perfect his appeal. 
The plaintiff has filed exceptions to the bond, as follows; 

"1. The amount of the bond is insufficient for the 
purpose of ai^)eaL 

"2. The surety, C. A. Whipple, is insufficient for the 
amount of the bond. 

"3. It does not appear that C. A. Whipple, the surety, 
resides within the Commonwealth of Pennsylvania. 

"4. The bond has not been approved by the Prothono- 
tary. 

"5. The bcmd has not been approved by the court. 
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"6. The bond is insufficient in amount for the pay- 
ment of the judgment appealed from and costs to make the 
appeal a supersedeas." 

Section 5, of tiie Act of May 19, 1897, P. L. 67, regulat- 
ing the practice on appeals provides: "Bail upon any ap- 
peal shall be entered in the court from which the appeal 
is taken, shall be in the name of the Commonwealth to the 
use of all parties interested, and shall be sued upon in like 
manner as official bonds. Except as herein otherwise pro- 
vided and subject to revision by the court from which the 
appeal is taken, the prothonot&ry or clerk thereof shall fix 
the amount of bail and approve or reject the security offer- 
ed. For all services in connection with any appeal he shall 
receive the sum of three dollars." It is undisputed that the 
Prothonotary has approved the bond, and that the surety, 
C. A. Whipple, is a resident of Schuylkill County, and good 
for the amount of the bond. It has not been established 
that the Prothonotary abused his discretion in fixing the 
amount of the bond, or in accepting the surety offered. No 
necessity for a revision of the Prothonotary's action exist- 
ing, the tu-st five of the above quoted exceptions fall. 

It is true, as is stated in plaintiff's sixth exception, that 
the bond of appeal is insufficient to operate as a super- 
sedeas, (Spang v. Mattes, Executrix, Appellant, 253 Pa. 100, 
105) ; but that question cannot, in our opinion, be deter- 
mined upon an exception to the bond; hence, all the ex- 
ceptions must be dismissed. 

And now, June 12, 1922, exceptions dismissed. 
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Bill in equity - Demurrer - Act of June 7, 1907, P. L. 
440 - Grant 

The act of June 7, 1907, P. L. 440 provides that when a defend- 
ant in equity desires to question the jurisdiction of the court upon 
the ground of that the suit should have been brought at law, he must 
do so by deimirrer or answer, explicitly so stating or praying the 
court to award an issue or issues to try questions of fact. 

The demurrer impliedly admits all the averments in the bill of 
complaint, excepting that Ihe complainants have adequate remedy at 
law and that they are in need of equitable relief. 

The word 'grant' means a transfer by deed of that which cannot 
be passed by livery. 

Bill for injunction. No. 1, July Term, 1922. 
J. A. Noecker for plaaintiffs. 
J. B. McGurl for defendants. 
KOCH, J. June 12, 1922. 

The demurrer questions our jurisdiction upon the 
ground that the plaintiff has an adequate remedy at law 
uid that the plaintiff should have sued at law. 

In the bill of complaint we find it alleged that John and 
Kate Maloy in 1907 owned a lot thirty feet wide and ninety 
feet deep at the northwest comer of New Castle and Water 
Streets in the borough of Minersville, and in that year con- 
veyed the inner half of said lot to Mary Hancock, that is, 
fifteen feet in front on New Castle Street and ninety feet 
deep. After Mary Hancock bought the inner half of said 
lot, she and the Maloys erected "a double three-story frame 
dwelling house on said two lots of ground, the one being 
erected upwi the fifteen feet of ground, on the comer of 
said New Castle and Water Streets on that portion of the 
lot belonging to said Kate Maloy and John Maloy, her hus- 
band, and the other half of said dwelling being erected upon 
that portion of the lot owned by the said Mary Hancock." 
The plaintiffs now own the inner fifteen feet and the defend- 
ants own the other fifteen feet of said original lot. 
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We will quote averments from the bill of complaint, as 
follows :- 

"6. That by agreement between the said John Maloy 
and Kate Ma]oy, of the one part, and the said Mary Han- 
cock of the other part, the said Kate Maloy and John Maloy, 
her husband, granted an easement or right of way to the 
said Mary Hancock from said Water Street to the rear part 
of her residence immediately to the rear of the residence 
of the said Kate Maloy and John MaJoy, her husband ; that 
the said right of way consisted of a concrete walk across 
the properly of the said Kate Maloy and John Maloy, her 
husband, and the property of the said Mary Hancock, which 
walk was built jointly by the parties and a gate was placed 
at the entrance on said Water Street. 

"7. That the said John Maloy and Kate MaJoy, and 
the said Mary Hancock, at the time of the erection and 
construction of said double dwelling house, erected and con- 
structed a common drain and sewer pipe for bolli houses 
for the purpose of draining the water from the lots of the 
said parties as well as the waste water from the residences 
of the said parties. That the said drain and sewer' pipe 
are located on the property now owned by the said James 
M. James and Jennie M. James, his wife, and the property 
formerly owned by the said Kate Maloy and John Maloy, 
her husband. 

"11. That the right of way hereinbefore referred to 
and the drains and waste pipes over the property of the 
said John Maloy and Kate Maloy were open and visible at 
the time the said James M. James and Jennie M. James, 
his wife, purchased said properly. 

"12. That the said John Maloy and Kate Maloy before 
and at the time of sale notified the said James M. James 
and Jennie M. James, his wife, that the said Mary Han- 
cock, her heirs and assigns, had a right of way over the 
property of the said John Maloy and Kate Maloy about 
to be purchased by the said James M. James and J«inie M. 
James, his wife, and that the drains and waste pipes were 
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common dmns and pipes erected and constructed jointly 
and for the use of both properties, and that the said James 
M. James and Jennie M. James, his wife, agreed to purchase 
said propei'ty from John Maloy and Kate Maloy, his wifei 
and further agreed that the side entrance and right of way 
to the rear of said properties should continue to be used 
by the said Mary Hancock, her heirs and assigns, and that 
the waste and drain pipes should likewise continue and be 
used for the benefit of the stud Mary Hancock, her heirs 
and assigns, as the same were originally intended. 

"13. That the said James M. James and Jennie M. 
James, his wife, have nailed the gate shut along their prop- 
erty on Water Street and are preventing your orators from 
using ttie said right of way as hereinbefore described ; that 
they have notified your orators that they will erect and 
construct a fence across the said right of way so as to pre- 
vent your orators from using the same. 

"14. That they have further threatened to block the 
drain and sewei' pipes hereinbefore described, which pipes 
were erected and constructed for the common use of both 
properties. 

"15. That if the respondents are allowed to obstruct 
said right of way with a fence and to block said drain pipes 
as aforesaid, your orators will suffer great and irreparable 
wrong and injury." 

The complainants also aver that they have no adequate 
remedy at law and are in need of equitable relief. 

"When a bill in equity has been filed in any court of 
this Commonwealth, if the defendant desires to question the 
jurisdiction of the court upon the ground that the suit should 
have been brought at law, he must do so by demurrer or 
answer, explicitly so stating, or praying the court to award 
an issue or issues to try questions of fact; otherwise the 
right of trial by jury shall be deemed to have been waived 
by both parties, and the case shall proceed to a final deter- 
mination by said court and upon appeal, with the same 
effect as if upon a hearing before the court, without a jury. 
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upon agieement filed: Provided. That this shall not alter 
or affect the duty of the chancellor to dismiss the bill if 
the facts therein averred as showing or tending to show 
the right to i-elief, be not substantially proved at the trial:" 
Act 7 June, 1907, P. L. 440. 

The demurrei- impliedly admits all the averments in the 
bill of complaint, excepting that the complainants have no 
adequate remedy at law and that they are in need of equit- 
able relief. The bill does not say whether the agreement 
jrnmt'ng the "easenent or right of «ay" was made verbally 
or in writing. If it was made in writing, a copy of the 
agreement might have been attached as an exhibit to the 
bill of complaint or a proper reference made to the place 
of its recordation. Accoi-ding to the meaning of the word 
"granted," which is a technical word, the grant was in 
writing. "Grant" means "a transfer by deed of that which 
cannot be passed by livery." 1 Bouvier's Law Dictionary. 
If technical words are used, they are to be taken in a tech- 
nicaj sense, unless a contrary intention appear, in either 
case, from the context. If the verity of facts averred in 
a bill of complaint is to be challenged, it cannot be challenged 
by filing a demuiTer to the bill ; it miist be done by specific 
denials in the answer to the bill of complaint, and Uien, in 
such answer, the defendant must follow his denials of fact 
by explicitly stating that the suit should have been brought 
at law, or he must pray the court to awai'd issues to try 
the facts, otherwise the right of trial by jury will be deemed 
to have been waived. 

When we examine only the averments in the bill, we 
find that the plaintiffs are entitled to equitable relief, and, 
therefore, the demurrer must be overruled, for if the case 
wei-e certified to the court of common pleas for trial by a 
jury and the juiy found the facts as averred in the bill of 
complaint and the defendants still pei-sisted in their wrong 
doing, the plaintiffs would be entitled to file a bill in equity 
because the plaintiff's I'ights had become established in a 
court of law. But for the puiiiose of deciding the questiwi 
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now before us, the plaaintiff 's rights need not be estiblished 
in a court of law, as they are admitted by the demurrer. 
The demurrer must, therefore, be overruled. But the over- 
ruling of the demun-er does not conclude the defendants 
finally as to the facts averred in the bill. The defendants 
may file their answer and deny any or all the facts in the 
bill, but they cannot thereby again raise the question of jur- 
isdiction, because they have had their day in court on that 
question and, after they have filed their answer, the case 
must proceed to a final determination in our court of equity. 
AND NOW JUNE 12, 1922, the demurrer is overruled, 
and the defendants are allowed 15 days within which to file 
their answer. 



Burkhart vs. Jennings. 



Act of 1905, P. L. 202 - Rule to bring ejectment - Com- 
pliance vrith act. 

The act of April 18, 1905, P. L. 202 piwidos that upon petition 
of the parties in posscBsion of land a ru'« to bring an action of eject- 
ment may be granted after investigation and testimony taken, upon 
due proof of the allegations set foilh in the petition having been made 
to the satisfaction of the court 

Title to real estate cannot be wiped out without a strict com- 
pliance with all that the act requires to be done before a final order 
of the court is made. 

Petition for rule to bring ejectment. No. 374, Novem- 
ber Term, 1921: 
Noecker & Haag, for petition. 
KOCH, J. June 12, 1922. 

This proceeding relates to a piece of gi-ound in the eitv 
of Pottsville, of which ground the pUiintiffs are in possession 
and to which they claim title. In their petition the plain- 
tiffs set forth their title to the said piece of ground and 
also show an apparent interest of the defendants therein. 
The petition concludes thus:- "Your petitioners, therefore, 
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pray your Honorable Court, after due investigation of the 
facts set forth in this petition, will grant a rule upon the 
said parties defendant having an ^parent interest in or 
title to said lot or any portion thereof, but who have not 
been in possession thereof for a period of twenty-one years 
next preceding the date hereof, to bring his, her, or their 
action of ejectment within six months from the date of 
service of said rule upon him, her, or them or to show cause 
why the same cannot be so brought, which rule shall be 
returnable to May Term, 1922. 

"Your petitioners further aver that the whereabouts 
of said defendants, or any of them, are unknown to them, 
and, therefore, pray that service of said rule be made upon 
the said parties defendant by publication in one or more 
newspapers of the County of Schuylkill once a week for 
six weeks." 

The petition is supported by the seperate affidavits of 
William F. Burkhart, Frank A. Burkhart and Allen W. 
Steele. Upon presentation of the petition, the following 
order was made:- "And now Oct. 24, 1921, the court after 
due investigation of the allegations set forth in the fore- 
going petition and being satisfied as to the correctness there- 
of, do hereby grant a rule upon said Peter Jennings, Chai'Ies 
Barlet and Solomon Zimmerman, their and each of their 
heirs and assigns, to bring his, her, or their action of eject- 
ment within six months from the date of service of said rule 
upon him, her, or them, or show cause why the same can- 
not be brought. Said rule to be returnable to May Term, 
1922. 

"And the said court further order and decree that 
service of the said rule shall be made upon said defendants 
abovenamed by publication in the SehuylkiU Legal Record 
and the Miners Journal. 

By the Court" 

Publication having been made in accordance with said 
order, we are now asked to enter an order making said 
lule absolute and directing "that upon payment of the costs 
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of the proceeding of said petition judgment be entered for 
the petition and against the defendants agreeable to the 
Act of April 18, 1905, P. L. 202, and that said defendants 
are forever barred from making any claim upon the premis- 
es described in said petition." 

As the remedy here invoked is wholly statutory, the 
13th. section of the Act of 21 March, 1906, 4 Smith & Reed, 
826, 332, must be observed. It provides, "That in all cases 
where a remedy is provided or duty enjoined, or anything 
directed to be done by any act or acts of assembly of this 
Commonwealth, the directions of the said acts must be 
strictiy pursued," etc We discussed this act somewhat in 
Re Account of Paul W. Houck, 16 Schuylkill Legal Record 
116, and need say no more about it here. 

The remedy here sought is provided for in the Act 
of 18 April, 1905, P. L. 202, in the first section of which it 
is said that, upon petition of the parties in possession of 
land, such a rule may be granted as was granted in this 
case "after investigation and testimony taken, upon due proof 
of the allegations set forth in the petition having been 
made to the satisfaction of the court." But the order made 
by the court in this case on 24 October, 1921, does not show 
that testimony was taken or that dlie proof of the allega- 
tions set forth in the petition was made to the satisfaction 
of the court. The words, "after due investigation of the 
allegations set forth in the foregoing petition and being 
satisfied as to the correctness thereof," which appear in 
the court's order, do not indicate that testimony was taken 
or that due proof was made to tiie satisfaction of the court. 
The court may have carefully read and considered the peti- 
tion and the affidavits thereto and listened to statements of 
counsel, and been thereby entirely satisfied of the coiTect- 
ness of the allegations in the i>etition, but all that does not 
meet the requirements of the act here relied upon. 

One's title to real estate cannot be wiped out without 
a stiict comphance with all that the act requires to be done 
before a final order of the court is made. The record here 
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fails to show such compliance when the court's order was 
made in October, 1921. That order rests upon an insuffici- 
ent basis and is invalid for want of proper support. The 
petition alone cannot support the order, for due proof of 
the allegations set forth in it is wanting, as apparently no 
testimony was taken when the petition was presented to 
the court. 

In view of the facts disclosed in the petition, we do 
not think a final order should be made in this case without 
the appointment of a tiustee in accordance with the pro- 
visions of the second section of the said act of 1905, be- 
cause whatever apparent title may be in Peter Zimmerman, 
Charles Bailet and Solomon Zimmeiinan vested in them 
away back in the thirties of the nineteenth century, when 
they must have been at least twenty-one years of age in 
order to become the grantees and giantors as set forth in 
the petition. Therefoie, if still living, Zimmerman would 
now be, at least, 111 yeais old and Jennings and Barlet 
would each be at least 104 yeai-s old. The petitioners them- 
selves seem to have some doubt about the defendants now 
being alive, because they add as defendaants, "their heirs 
and assigns," who are apparently all unknown. The second 
section of the said act of 1905, provides as follows :- 

"Section 2. Whenever any person or persons claiming, 
or having an appai'ent interest in, or title to, real estate, 
but not having been in possession thereof as aforesaid, shall 
have been sei-ved by publication in the manner prescribed 
in the preceding section, are unknown, or are minors, under 
the age of twenty-one years, or are lunatics, or are suffer- 
ing under any other legal disability, and shall fail to jq>- 
pear within six months after the date of such service, it 
shall be the duty of the court to appoint a tmstee for such 
unknown parties, or minors or lunatics, or parties suffering 
under other legal disability, upon whom the rule to bring 
ejectment, as aforesaid, shall be seized; and it shall be 
the duty of sucli trustee to investigate the matters set 
fortJi in said petition, and to appeal- and make answer there- 
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to, within sixty days of the date of the sei-vice of such rule 
upon him, if, upon such investigation, such trustee should 
decide that an appearance and answei' are required to prop- 
erly protect the interest of the parties unknown, or minors 
or lunatics, or parties suiTering under any legal disability, 
as aforesaid." 

We have no doubt that it would be our duty, under the 
cii-cumstances, to appoint a trustee for the unknown part- 
ies in this case, had the preliminary order been made after 
a stiict compliance with the act. Hence upon two grounds 
we are constrained to discharge the pending rule. 

ANB NOW, JUNE 12, 1922, the rule to show cause 
why the defendants should not bring an action of eject- 
ment is discharged, without prejudice, however, against 
obtaining another rule for a like purpose upon compliance 
with the provisions of the act in such case made and pro- 
provided. 



Gissel vs. Stickloom 



Habeas Corpus - Abandonment of child - Welfare of 
child. 

When a father deserts his wife and child and neglects to sup- 
port the child for a period of years and the child is properly maintain- 
ed by the maternal grandfather, the custody of such child will not 
be given the father a'though he may be able to provide for it. 
Habeas Corpus. No. 297. July Teim, 1922. 
J. H. Rothstein for petition. 
KOCH, J.. June 12, 1922. 

The petitioner at present resides with his mother at Hunt- 
ington, West Virginia, and seeks the custody of his only 
child, Robert A. Gissel, a boy eight years old who is in the 
custody of August Stickloom, his mateinal grand-father, a 
resident of Saint Clair in this county. In 1913, the peti- 
tioner married Annie Stickloom, the defendant's daughter 
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of whom the said Robert- Gissel -was bom on the 5th. of 
May, 1914 in Seltzer City in this county. The petitioner 
and his wife did not live together when the child was bom, 
nor have they lived together at any time since then. Gissel 
is a butcher and worked at Ulmer's packing house in Potts- 
ville but his wife wanted him to work in the mines. He 
and his wife disagreed on that account and also because 
she wanted him to live at Seltzer City. He left his wife 
in. October 1913, saying she should come after him because 
he did not want to live in Seltzer City and did not want to 
work in the mines. He wants the child now as he is able 
to take care of him and desires to give him a good edu- 
cation. He feai's he will become a miner where he is and 
objects to that He never saw his child until March of the 
present year and never contiibuted to its support, excepting 
last March he bought a suit and some toys but says they 
would not let the child have them. Gissel obtained a divorce 
from his wife at Wheeling, West Virginia, on April 28, 1922, 
getting service by publication on the alleged ground that 
he did not know the whereabouts of his wife. The child 
has been livinK with the grand-parents most of the time 
since he was born, and his mother has lived there also most 
of the time, and the child was adopted by his grandfather, 
the decree of adoption having been entered in this court on 
May 29, 1922, to No. 309 of July Term, 1922, the petitimi 
having been presented May 22nd, 1922. 

August Stickloom, the defendant, has practically sup- 
poi'ted this child himself the last eight years, owns his own 
home and is able to properly maintain and take care of the 
child. When he tiled his petition of adoption, he did not 
know the whereabouts of the child's father. Stickloom was 
told that Gustave Gissel was dead. We believe the father 
of the child is in a position to take care of him, but under 
the circumstances as here presented, his application for 
the child's custody must be refused. 

AND NOW, JUNE 12, 1922, the petition is dismissed 
at the costs of the petitioner. 
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In re Petition of Alexander Hunter 



Habitu^ drunkard - Act of June 15, 1897, P. L. 162 - 
Habitually sober. 

To constitute an habitual drunkard it is not neceesary that » 
man should be always drunk. Occasional acts of drunkenness do not 
make one an habitual drunkard. -Nor is it necessary be should b6 
continually in an intoxicated state. A man may be an habitua.'. drunk- 
ard and yet be sober for days and weeka together. The only rule is, 
has he a fixed habit of drunkenness? Was he habituated to intem- 
perance whenever the opportunity offered ? 
Petition for discharge. No. 210, March Term, 1918. 
J. F. Whalen for petition. 
W. C. Devitt, contra. 
KOCH, J. September 12^ 1921. 

In April 1918 the petitioner was declared an habitual 
drunkard and his property was committed to the care irf 
Janet Hunter, his wife. The estate consists of considerable 
personal property and a good farm of about fifty acres situ- 
ate in the township of Barry. Hunter avers in his petition 
that the farm hss been neglected and allowed to run down 
and that his committee has left his property in charge of 
Roy Hunter, a son. He further avers that he "has beoi 
for a space of two years and upwards a sober and indus- 
trious citizen," and that now "it ia necessary, in order that 
.the property may be maintained," that he have contro! of 
the same and that the committee be discharged. 

Under examination he testified that he works regularly 
about the mines and he abstains entirely from the use of 
intoxicating liquors. He is well supported in the testimony 
of others concerning his steady employment, and some wit- 
nessess who were called in his behalf corroborated him to a con- 
siderable extent on the question of his sobriety, but their 
means of knowing his condition at night time are too scant 
to enable them to testify with sufficient certainty about 
his total abstinence from the use of intoxicating liquors. 
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Since the appointment of h^ committee he has been b 
at his home, but taking his meals with his daughter some 
distance awi^. At least three of his children in the home 
testified about his becoming: frequently drunk at night time 
and his slovenly care of his sleeping room. They have far 
the best opportunity of knowing the real facts concerning 
his abstinence from the use of intoxicating liquoi'S; and their 
testimony establishes the fact that he has not fully re- 
covered from the fixed habit of drink. During the day 
time his hours of work are not interrupted by his drink; 
but that he is still the victim of that habit to such an ex- 
tent as to make his fall within the class of drunkards whose 
self-control is lacking under its infiuence, I have no doubt. 
During his examination in court Mr. Hunter personally ap- 
peared to good advantage. He was neatly dressed and clean, 
spoke clearly and promptly, as did also all of his children 
who testified in his behalf or against him. His family has 
become badly divided because of his drink habit - those who 
are away from home being in his favor, and I am persuaded 
of Hunter's ability to manage his farm, but I am not con- 
vinced of the truth of his averment that he has been sober 
at all times during the past two years, or that he provident- 
ly manages his earnings as a laborer at tiie mines. It is 
sufficient to find a person an habitual drunkard in order 
to deprive him of the care of his property. "The legal con- 
sequences flow from that fact and not from any supposed 
or actual capacity of the habitual drunkard to manage his 
business well. When the habit of drunkenness is formed 
the law itself establishes the incapacity." McGinnis v. Com- 
monwealth 74 Pa. 245. 

"To constitute an habitual drunkard it is not necessary 
that a man should be always drunk. It is impossible to lay 
down any fixed rule as to when a man shall be deemed an 
habitual drunkard. ••♦*•* It may, however, be saloly 
said tiiat to bring a man within l^e meaning of the act it 
is not necessary he should be always drunk. Occasional acts 
of drunkenness **** do not make one an habitual drunkard. 
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Nor is it necessary he should be continually in an intoxi- 
cated state. A Toan may be an habitual drunkard and yet 
be sober for days and weeks together. The only rule is 
has he a fixed habit of drunkenness? Was he habituated 
to intemperance whenever the opportimity offered?" Lud- 
wick V. The Commonwealth, 18 Pa. 172. The purpose and 
object of the act of 1836 are protection and guardianship 
over the persona and estates of parties wanting capacity to 
take proper care of either, and to preserve the property of 
such person from being squandered or improvidently used 
to their own injury and that of their families; Imhoff v. 
Witmer's administrator, 31 Pa. 243. 

The act of June 15, 1897, P. L. 162 which amends the 
68rd section of the Act of 1836, requires Hunter to show 
that "he is reformed and become habitually sober," and I 
regret that I cannot find that he is "habitually sober." In 
Rasely's case> 1 Northampton Co. R. 354, Schuyler, P. J. 
said, "It it a serious question whether in tiie case of a per- 
son who has once been an habitual drunkard which indicates 
a tenqterment peculiarly susceptible to the influence of in- 
toxicating hguors such person can be shown to have 'be- 
come habitually sober' within the meaning of the act of 
assembly without proof of a habit of 'total abstinence,' con- 
tinued so long as to raise a reasonable presumption that the 
habit has become fixed." 

If the divided family of Hunter were to unite in a sin- 
cere, earnest and kindly endeavor to rescue him from his 
weakness, it seemts to me it might be accomplished in his 
present susceptible condition for a complete reformation. 
But as long as those who occupy the homestead, where he 
sleeps, dedine to speak to him and to encourage him in 
what I believe is an effort on his part, more or less sincere, 
to reform, those may expect him to make slow progress to- 
ward reformation. They owe the father of that home the 
duty of some personal interest and attention, which if he 
received in a proper way, would I beheve greatly help now 
to restore him wholly to a sober life. I hope they will realize 
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the responsibility that devolves upon them, and that the 
petitioner will persist in his efforts to lead a sober life. The 
evidence convinces me that during the last two years he 
has made considerable progress in that direction, but I re- 
gret that the progress is not sufficient to warrant us in 
granting the prayer of his petition to discharge his com- 
mittee and to give him full and sole charge of his property. 
The evidence does not convince us of his complete recovery 
from the habit of drunkenness, nor that his committee has 
so improperly managed his estate that she should be now 
discharged. 

AND NOW, SEPTEMBER 12. 1921, the rule upon Janet 
Hunter to show cause why she should not be discharged as 
committee is discharged and the petititm of Alexander 
Hunter is dismissed. 



In re Petition of Clarence A. Hagan, et al. 



Act of July 12, 1918, P. L. 719 - Elections - Recount 
of votes - Blank. 

The Act of July 12, 1913, F. L. 719 provides for a recount of 
votes cast at a primary election. 

If an elector desires to vote for a person whose name is not ta 
the ballot he may write or paste his name in the blank space up<m 
the ballot. 

Petition for recount. No. 85, November Term, 1921. 
R. R. Koch and C. F. Muehlhof for petition. 
J. B. Reilly and T. A. McCarthy, contra. 
BERGER. J. October 3, 1921. 

The petition of the above named electors, filed pursu- 
ant to Sec. 15 of the Act of July 12, 1913, P. L. 719, as 
amended by the Act of May 25, 1921, (Act No. 420), al- 
leged, as is required by said Act, upon information deemed 
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reliable, that the petitioners believed an act of fraud or 
error not manifest upon the return of votes made by the 
election board, has been conmKitted by the failure of the 
election board to count and return eight or ten votes for 
Francis C. Ryan, for nomination as a Democrat to the office 
of school director, aJthough the name of said Francis C. Ry- 
an had been written on said ballots without a cross mark 
having been placed after his name, in the appropriate blank 
space upon the ballot for the insertion of the Democratic 
voter's choice for ntHninations to the office of school direc- 
tor, other than the three candidates whose names appeared 
in print upon the ballot 

When the case came on for hearing, by agreement 
of the parties, one Democratic primary ballot which had been 
cast, was offered and received in evidence, as typical of six, 
which in respect to the office of school director, is in form 
as follows :- 

SCHOOL DIRECTORS, 6 YEARS 
(Vote for Two) 

John Purcell - 

Patrick J. Flannery X 

James McGuire . 

Francis Ryan _ 



The parties further agreed as follows:- "THE 
COURT:- Is it agreed that I shall certify the vote, or use 
as a basis of certification, the vote returned for this office 
by this election board to the Commissioner's office, and that 
I shall add thereto lor Ryan a certain number, which you 
are now about to agree upon? Is that the point? 

MR. KOCH:- That would be entirely satisfactory. 

THE COURT:- How Many shall I add to those already 
returned for Ryan? 

MR. MCCARTHY;- Six. 

THE COURT:- Providing I determine that the ballot 
received in evidence ought to have been counted for Ryan. 

MR. REILLY:- Yes, sir. 

MR. KOCH:- Yes, air." 
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The Democratic vote for school director was computed 
by the county corantissioners sitting as a computing board, 
as follows :- 

Jam^ McGuire had 37 votes 

Francis Ryan had 33 votes 

John Purcell had 34 votes 

Patrick Flannery had 43 votes 

The only question for determination is whether the six 
ballots which had the name of Francis Ryan written thereon, 
without the addition of a cross mark, oujrht to have been 
counted by the election board for Ryan. The form of the 
primary ballot, including the instructions to the voter, whid\ 
form a part of the ballot, is prescribed by Sec. 5 of the Act 
of July 12, 1913. P. L. 719. In said form no square is pro- 
vided for use by a voter who desires to write a name in an 
appropriate blank space upon the ballot. The instructions 
printed upon the ballot direct the voter to. "Make a cross 
(X) in tiie square to the right of each candidate for whtMu 
you wish to vote. If you desire to vote for a person whose 
name is not on the ballot, write or paste his name in the 
blank space provided for that purpose." The italics are 
the writer's. 

The said section also gives explicit directions to the 
election board in respect to the manner in which they 
shall count the ballots, in language as foUovra :- "The voter 
may designate his choice as is indicated by the instructions 
shown on the form of ballot above set forth. If he shall 
vote for more persons for any office than there are candi- 
dates to be nominated or elected for such office, or if for 
any reason it may be impossible to determine his choice 
for any office, his ballot shall not be counted for such office, 
but the rest of his ballot if properly marked, shall be count- 
ed. No ballot shall be rejected for any technical error which 
does not render it impossible to determine the voter's choice 
This is a reenactment of Sec. 4 of the Act of 1906, P. L. 
86, in construing which, in Rodgers' Contested Election, 234 
Paa. 512, 516, Moschzisker J. said. "Section 4 of the Act of 
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!906 (P. L. 36) provides: 'The voter may designate his 
choice, as is indicated by the instructions shown on the farm 
of ballot above set forth ;' this, according to our cases, must 
be taken to mean that he cannot do it in some other and 
different way." 

Clearly, the six ballots which were not counted for 
Francis Ryan as a Democratic candidate for the office of 
school director, ought to have been counted, because the 
voters had written his name in the blank space provided 
for that purpose, and the board erred in not counting and 
returning six votes in addition to those which they did re- 
turn for Francis Ryan as a Democratic candidate for nomi- 
nation to the office of school director. 

The vote cast for the Democratic nomination for school 
director is therefore corrected, computed and certified to 
the count? commissioners, sitting as a returning board, as 
follows :- 

DEMOCRATIC VOTE FOR SCHOOL DIRECTOR. 

James McGuire had 37 votes 

Francis Ryan had 39 votes 

John Purcell had 34 votes 

Patrick Flannery had 43 votes 

And now, October 3, 1921, the prothonotary is dii-ected 

to furnish a certified copy of this opinion to the County 

Commissioners. 
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Longacre vs. Robinscm 



Opening judgment - Renewal of another note - Failure 
of cosideration. 

A judgment entered upon a not« will not be opened when it is 
shown that it was executed and delivered with full knowledge of every 
fact set up in the petition to open. 

One who gives a note in renewal of. another note, with knowledge 
at the time of a partial failure of consideration for the original note, 
or of false representations by the payee, waives such defense 

and cannot set it up to defeat or reduce recovery on the renewal note. 
Petition to open judgment No. 457, July Term, 1920. 
J. J. Bell and Henry Houck, for petition. 
M. M. Burke, contra. 
BERGER, J. October 10, 1921. 

The defendants flied this petition to open a judgment 
entered against them by the plaintiff, to No. 457 July Term, 
1920,- upon a judgment note, signed and delivered by them 
to him, dated March 31, 1920, for $2,723.76, payable three 
months after date. The material allegations of the petition 
are: (1) that the said note was given in part payment 
of an automobile truck, purchased from the ^daintiff, upon 
a contract with him to deliver defendants, "a two to two 
and one-half ton Reo automobile truck;" (2) that after its 
delivery, and use by the defendants, they learned that it 
was "unable to do the work for which it was intended;" 
(3) that it was a thiee-quai-ter ton truck with a three-quar- 
ter ton motor, with a two-ton rear attached; (4) that the 
plaintiff knew when he sold the truck to the defendants that 
they intended to use it for a special purpose, and that he 
should have known that it would not meet their require- 
ments. 

The plaintiff, in a responsive answer, has denied every 
material averment of the defendants' petition to open the 
judgment, and has averred that the judgment note for 
$2,723.76 was given him by Uie defendants as collateral 
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security to their promissory note for $2,723.76, dated March 
31, 1920, payable three months after date at the Citizens' 
National Bank of Shenandoah, where it was discounted by 
him. It is further averred that when the promissory note 
fell due on July 1, 1920, it was taken up by the payment of 
$23.76 by the defendants, on account of the principal, and 
the delivery of a renewal note by them for $2700.00, dated 
July 1, 1920, payable three months after date to the plain- 
tiff, at the aforesaid bank, which discounted the note on 
the plaintiff's endorsement. 

A careful reading of the depositions iiled ex parte de- 
fendant.'; and plaintiff, consisting of upwards of two hun- 
dred and sixty typewritten pages of testimony, impels the 
conclusion that it is undisputed that the defendants exe- 
cuted and delivered to the plaintiff the promissory note, 
dated July 1, 1920, with full knowledge concerning every 
fact alleged in their petition, and sought to be established 
by the depositions taken to support it. Moreover, it is not 
established that when the petitioners executed and delivered 
the renewal note, they were induced to do so by any promise 
made by the plaintiff at the time of its execution and de- 
livery to him. This makes it unnecessary to discuss in 
greater detail all the evidence of the petitionei-s, - which in 
our opinion entirely fails to make out any of the material 
allegations of the petition, - because it is well established 
that, "One who gives a note in renewal of another note, 
with knowledge at the time of a partial failure of the con- 
sideration for the original note, or of false representations 
by tiie payee, etc., waives such defense and cannot set it 
up to derfeat or to reduce the recovery on the renewal note." 
See Hitchner Wall Paper and Paint Co. v. Shoemaker, Ap- 
pellant, 75 Fa. Superior Ct. 521, and Chatham and Phenix 
National Bank v. Tull, Appellant, 269 Pa. 400. For the 
reasons stated the rule must be discharged. 

And now, October 10, 1921, rule discharged at the cost 
of the petitioners. 
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Commonwealth va. Yanalavage 



Cross-examination - Limit - Admission of evidence with- 
out objection. 

Tlie Court may, in its dJEcretion, limit the scope and extent of 
the croPB-exsmination of a witness. 

Uaoalljr the only remedy where evidence has been admitted wiUi- 
oot objection is an appropriate point for charge by the court. 
Motion for new trial. No. 168, March Term. 1921. 
BERGER, J. October 17, 1921. 

The defendant, who was convicted of an assault and 
battery upon Raymond Kravis, has filed a motion in arrest 
of judgment, and for a new trial. In support of the motion 
for a new trial, six reasons have been assigned. The first 
three, which ai-e that the verdict was (a) against the law, 
(b) against the evidence, and (c) against the weight of 
the evidence, were abandoned by the defendant's counsel 
at the argument of the motion. The three remaining reas- 
ons allege error on the part of the trial judge during liie 
course of the trial. No stenographer was used, and in the 
discussion and disx)osition of the questions raised by the 
assignments of error, we must depend upon the recollection 
of counsel, or that of the trial judge. Although the reas- 
ons in support of the motion for a new trial were filed May 5, 
1921, no effort looking to its disposition was made until it 
was ordered on the argument list by the trial judge Oc- 
tober 3. 

The fourth reason for a new trial is "The Court erred 
in not permitting the defendant's counsel to cross-examine 
Raymond Krivas as to whether or not he was intoxicated and 
to what extent at the time of the alleged offence." The 
facts in this case are substantially these: On the evening 
of February 5, 1921, between the hours of eight and nine 
o'clock, Raymond Kravis, the injured person, entered the 
saloon of one, Barkofsky, at New Philadelphia. The defend- 
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ant, who with several of his friends, was in the saloon 
when Kravis entered, without any apparent reason, said in 
substance. "Here comes the soldier who went across the 
seas to fight for his country, and who upon hia return, 
married a secondhand wife." It was testified by Kravis that 
he had been a Ujiited States soldier overseas, and upon his 
return to his home in Cumbola, had married a widow. This 
provocative remark, evidently addressed to Kravis, drew 
from him a mild retort, led to little, if any, disturbaance ; 
and resulted neither in threats nor acts of violence. Kravis, 
almost immediately left the saloon and went to a pool room 
a considerable distance away which was conducted by his 
brother. All the evidence tending to establish the facts 
just recited was introduced in chief by the Commonwealth 
without any objection on the part of the defendant. 

The defendant and his friends remained in Barkofsky's 
saloon until approximately twelve o'clock. In the meantime 
he and his friends had an altercation with some other per- 
sons who had come to the saloon after Kravis had left it, and 
they were required to leave the saloon by the proprietor. 
The defendant and his friends were permitted to remain 
. for a time for their own safety, and left it through a rear 
door when the disturbance had apparently subsided. After 
they left the saloon, as Kravis was approaching it, walking 
on the opposite side of the street from it, on his way home, 
he was stabbed in the side or back. The wound inflicted 
upon him was very severe, but he did not see who inflicted 
it, as the person who did it approached him from the side, 
or rear, in such a manner that he did not see him. Other 
witnesses who were apparently disinterested, testified that 
they saw the defendant strike Kravis, seemingly with his 
clenched fist, at the point where the stab was inflicted, and 
though they did not see a knife or other sharp instrument 
in the defendant's haads, they saw the blood flowing from 
ihe wound ^most immiediatety, as Kravis reeled from weak- 
ness. 

On the question of intoxiction, it had been established 
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that Kravis was in Pottsville earlier in the evening before 
he entered Barkofsky's sakwn; that he had several drinks 
of beer, or cei'^al beverage in Pottsville; that he had a simi- 
lar drink in Barkofsky's and that he had several drinks of 
a similar nature after he left Barkofsky's, and before he 
entered his brother's pool room. So too, it was shown that 
the defendant had a number of drinks of the character de- 
scribed, before he is alleged to have committed the crime 
of which he stands convicted. And the trial judge's recollec- 
tion is that both in the examination in chief and in their 
cross-examination, each of the principals in this case as- 
serted that he was not under the influence of liquor at any 
time that evening. As the trial judge recollects the facts, 
the defendant's counsel was not deprived of the right to 
cross-examine Kravis in respect to his alleged intoxication 
at the time he was stabbed, but that the objection inter- 
posed by the Commonwealth to such cross-examination was 
sustained on the ground that the cross-examination had pro- 
ceeded far enough on that point. This, the court in its dis- 
cretion may do; Engle vs. Capital Fire Insurance Company 
of Concord, N. H., Appellant, 75 Pa. Superior CL 390, 399. 

The theory upon which the Commonwealth tried its 
case, was that the defendant stabbed Kravis. Kravis gave 
no testimony whatever that would tend to establish the 
guilt of the defendant, save that he testified that he was 
stabbed by an unseen person, and therefore, as to him, by 
one unknown. It was upon the positive testimony of its 
other witnesses, which was accepted by the jury, that the 
Commonwealth relied to establish the defendant's guilt The 
defendant's case was presented upon the theory that when 
Kravis was stabbed, he the defendant, was diagonally across 
the street from him at a distance more than sixty feet away, 
and that he did not stab Kravis, and could not possibly have 
done so. The question of principal and accessory did not 
arise in the presentation of the caase. Assuming then, that 
the fourth reason for a new trial is predicated upon a cor- 
rect recollection of the facts as they are stated by defend- 
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ant's counsel, how could the restriction of the defendant's 
cross-examination of Kravis on the question of the extent 
of his intoxication have resulted in injury to the defend- 
ant? The alleged intoxication of Kravis could only have 
been relevant on the point of his ability to remember cor- 
rectly what occurred at the time he was stabbed. The fact 
that he was stabbed when he asserted that he was, was un- 
disputed, and therefore not in issue. The issue was, who 
did the stabbing. The establishment of that vital fact de- 
pended entirely upon the testimony of persons other than 
Kravis. 

The fifth reason is "The Court erred in not striking out 
of the evidence of the Commonwealth, the evidence of the 
Commonwealth as to ttie conversation between William 
Yanalavage and Raymond Kravis in the saloon of Stanley 
Barkofsky, after the Court declared the conversation was 
immaterial and had no bearing on the question at issue." 
And the sixth reason is that, "The Court erred in refusing 
defendant's offer to prove the remark of Yanalavage as tes- 
tified bo by the Commonwealth's witnesses, was made in a 
joking or a jocose manner." During the discussion of the 
defendant's contention that he should be peiinitted to cross- 
examine, or further cross-examine Kravis, the trial judge 
stated that in view of the fact that he, Kravis, was stabbed 
at least three hours after the conversation between the de- 
fendant and Kravis had occurred in Barkofsky's saloon, in 
the entire absence of any evidence showing a causal con- 
nection between the conversation and the stabbing, the trial 
judge regarded that evidence as entirely immaterial and 
irrelevant. No objection to its admission had been taken, 
and no motion to strike it out was then made. Later, in 
the course of the trial, at a point which is not precisely re- 
called, the motion to strike out was made by the defendant, 
and overruled. The trial judge, however, stated that he 
would instruct the jury to disregard it entirely, and charg- 
ed them to tiiat effect. This, it would seem, was more favor- 
able to the defendant than the allowance of the raotioR to 
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sti'ike out could possibly have been, nor do we think that 
the refusal of the motion to strike out the evidence was 
en-or under the circumstances. In Righter v. Parry, Ap- 
pellant, 266 Fa. 373> it is held that usually the only remedy 
where evidence is admitted without objection, is an appro- 
priate point for charge. The point for charge, of course, 
would be to the effect that the jury must entirely disre- 
gard such evidence. Further discussion to show why the 
motion for a new trial should not prevail, seems unneces- 
sary. 

And now, October 17, 1921, motion for a new trial is 
hereby overruled, and the defendant is directed to appear 
for sentence. 



Stanulonis vs. Andrulonis 



Certiorari - Notice to quit - More than thirty days' time. 
A notice to quit is not defective if given more than thirty daya 
before tl.o tiiiie fixed therein for the tenant to vacate. 
Cei tioraii. No. 392, May Term, 1921. 
Burke & Burke, for certiorari. 
M. J. Ryan and A. D. Knittle. contra. 
BERGER, J. October 244, 1921. 

This is a certiorari bringing up the record of the Jus- 
tice of the Peace in a proceeding instituted by the plaintiff 
to recover possession of the premises owned by him and de- 
mised and let to the defendant, together with damages for 
detention, under the acts of December 14, 1868, P. L. (1864) 
1125; March 6, 1872, P. L. 22, and Maich 31, 1905, P. L. 87. 

The complainant before the justice sets out: "On this 
19th. day of March, 1921, before me, the subscriber, per- 
sonally appeared William Stanulonis, who being duly sworn 
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according to law, doth depose and say that on the 16th day 
of February, 1920, he was quietly and peaceably in the pos- 
session of a certain messuage or tenement with the appurt- 
enances, situate No. 838 West Lloyd Street, said borough ; 
that on the IGth. day of February, 1920, he demised and 
let the said premises to one Simon Andrulonis for the term 
of one month at the monthly rent of $38 per month ; that 
the said term is now fully ended ; that he is desirous to have 
again and reposses the said premises.and for that purpose 
did on the 29th day of January, 1921, 30 days prior hereto, 
serve a notice in writing demanding and requiring of the 
said Simon Andrulonis to remove from and surrender the said 
premises; that the said Simon Andrulonis has hitherto re- 
fused and still doth refuse to comply therewith. Wherefore 
he makes this complaint that such proceedings may be had 
and taken as are directed by the acts of Assembly in such 
case made and provided." 

The summons issued March 29th, and the record shows 
that it was duly served and a final hearing had April 19, 
1921. After hearing the Justice made his finding of fact 
set out his judgment thus: "And now, April 19th, 1921, 
after hearing proofs and allegations, the Justice finds the 
foregoing complaint just and true in every particular, and 
it appearing right and proper, enters judgment publicly 
against the said Simon Andrulonis that he forthwith deliver 
actual possession of the said demised premises to lessor, and 
at the same time enters judgment publicly against the said 
lessee or tenant in favor of the lessor for the sum of $35.91 
for damages, that being the amount, in the opinion of the 
Justice, lessor hiis sustained besides cost of proceedings 
$7.40." 

The complaint contains eveiy recjutsite required by 
law, and the Justice of the Peace has found it to be true 
in accordance with the law. See Rudy v. Zeigler, 30 D. R. 
362, and Mikulski v. Ziolkowski et ux.. Appellant, 73 Pa. 
Superior Ct. 72, 73. The judgment of the Justice in favor 
of the plaintiff for damages is not questioned by any ex- 
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ceptioh, and we therefore need not determine whether tiie 
judgment for damages is justified by the record. 

The exceptions filed to the record of the Justice are: 
(1) The notice to quit as set out in the record is not in 
conformity with the Act of 1905, P. L. 87 ; (2) the record 
of the Justice shows a ntonthly letting beginning February 
4, 1920: (3) the notice as set out in the record is dated 
January 29, 1921, opd was served same day, and demanded 
surrender at "end of current term March 16, 1921 :" (4) the 
notice is not sufficient in law to sustain the Justice's judg- 
ment. 

It is true the record shows that the notice was dated 
and served January 29, 1921, and commanded the tenant 
to deliver possession of the demised premises "at the end 
of your cuiTent term, March 16, 1921," The exceptions are 
all sought to be sustained on the sole ground that more than 
thiitv days intei'vened from the date and service of the no- 
tice tv the date on which possession was demanded ; in other 
words, that the notice is defective and fails to comply with 
the Act of 1S05, supra, because it gives more than thirty 
daye time to the tenant to surrender possession of the de- 
riioed premises. Had tlie notice given less than thirty days 
to the tenant to vacate, it would hav« been fatally defective; 
but it is not defective because more time than is required 
by the statute was given : Snyder v. Carfrey, 54 Pa. 90, 94. 

And now, October 24, 1921, the exceptions are dismissed 
and the judgmsnt of the Justice is affirmed. 
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CoiDinonwealth vs. Miciuo. 



Wound causing death - Sole cause of death - Right of 
private person to make arrest - Probable cause for arrest 
If tha wound indirectly caosea th« deatti, through a chain of 
nntnnd cauaea and eflecta, unchanged by human action, the death ii 
chargeable to the one inflicting it; it is not necessary that it be tbs 
»}« canse, if it contributed mediately or immediately to the death. 
Any private person who is present when any felony is committed, ia 
bound by the law to arrest the felon on pain of line or iiiipr sDnment 
if he eacapea through the negligence of tiiose present. 

Upon probable Buspicicn a private person may arrest the felon 
or other peraon ao auapected, but upon suspicion, only he cannot break 
ope& a houae or kill the suspected perant, aa may be done by one 
no is present at the commission of ue felony. 



Motion for new trial. No. 196, May Term, 1920. 
R. A. FreUer and A. D. Knittle, for rule. 
C. M. Palmer and M. F. Duffy, contra. 
BERGER, J. October 24, 1921. 

This is a motion for a new trial filed May 11, 1920, 
upon a conviction of Russaria Micuso of the charge of volun- 
tary manslaughter. The motion was argued promptly, but 
counsel for the defendant did not file their written briefs in 
support thereof until October 8 and October 10, 1921, which 
accounts for the delay in its disposition. The defendant has 
been in jail since the day of his arrest, hence he atone can 
have suffered. The third reason for a new trial, or the alleg- 
ed error of the Court "in its rulings as to the admissibility 
of evidence" has not been argued, nor have any of these 
alleged errors been pointed out in oral judgment, or speci- 
fied in writing. This reason therefore falls by abandonment. 

The fifth and sixth reasons are predicated upon the fact 
that the jury after having notified an officer of the Court 
that they had agreed upon a verdict, when brought into 
open court to deliver it, handed a writing to the Court sign- 
ed by all of them which reads, "We, the jury in the above 
cited case, find the defendant guilty of invcriuntary man- 
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slaughter and recommend him to the mercy of the Court" 
The Court immediately in the presence of the defendant and 
his counsel said, "The Court instructed you that there 
were but four verdicts that you could render under that 
bill of indictment; murder in the first degree, which we de- 
fined to you; murder in the second degree, which we also 
defined to you ; and viriuntary manslaughter, which we also 
defined to you ; or not guilty. We will permit you to retire, 
bearing in mind that you have no power in this case to find 
a verdict of involuntary manslaughter. If, through an er^ 
ror you have used the word involuntary for voluntary, you 
will take that into consideration when you will have re- 
tired, and correct it by your finding. If you require any 
instruction upon what constitutes voluntary manslaughter, 
which we think we have already fully covered, or if you 
have any doubt, you can ask for further instructions after 
you have retired, but you cannot find this defendant guilty 
of involuntary manslaughter. That question is not involved 
under this bill of indictment, and we did not instruct you 
in the slightest degree concerning the law relating to the 
crime of involuntary manslaughter." 

Counsel for the defendant, after having taken an ex- 
ception to these additional instructions to the jury, moved 
the Court to direct the entry of a verdict of involuntary 
manslaughter, and to discharge the jury. We then said: 
"We do not direct the paper to be filed as the verdict of 
the jury, nor will we discharge the jury, but the jury will 
now retire, and you will render and bring in a verdict in 
accordance with our instructions, that is, you have the power 
to bring in a verdict of murder in the first degree, it you 
so find beyond a reasonable doubt, murder in the second de- 
gree, if you so find beyond a reasonable doubt, or voluntary 
manslaughter, if you so find beyond a reasonable doubt, or 
of not guilty. The issue of involuntary manslaughter was 
not before you, and under this bill of indictment, the de- 
fendant could not be convicted of it> and we did not charge 
you in relation to it, or refer to that crime in any manner. 
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Iletire. Do you wish to take the exhibits again, gentlemen 7 
We leave that to you. What does the foi'eman say? Do 
you want the revolvei-s and the maps?" In answer, a juror 
said, "i don't know. I do not think we will need tiiem." 
'i'he jury was then told, "When you have agreed, or if you 
desii-e further instructions, the Court will await your pleas- 
ui-e." The situation here presented is identical with tliat 
which aifyae in Conunonwealth v. Huston, Appellant, 46 Pa. 
8upei'ior Ct. 172, affiiiued lU Commonwealth v. Huston, Ap- 
pellant, 232 ta. 209. In that case, the defendant was in- 
dicted with othei's lor conspiiacy to defraud, and the jury, 
when it came into coui-t to render its verdict, stated that they 
had not lound the defendant guilty of conspiracy, but that 
they had agreed ''that there was no consiurat^," and had 
lound the defendant "guilty of defrauding the Conunon- 
wealth." Over the objection of the defendant, the jurs was 
directed to retire with leave to give further consideration 
to tne charge of coospiracy to defraud, which was the only 
charge of crime in the bill of indictment, and afterwards 
returned a verdict of guilty. The fifth and sixth reasons 
for a new trial, therefore, seem to be entirely without merit. 
The fourth reason for a new trial is that the Court 
"erred in its charge to the jury." These errors it is said 
are, (a) a failure to define involuntary manslaughter; (b) 
an incorrect definition of voluntary manslaughter; <c) in- 
correct insl^ctitms in respect to ajiy criminal liability of 
the defendant which might arise out of the evidence tending 
to establish that he had fired at the deceased in the dis- 
charse of a duty to arrest a felon; and (d) incorrect in- 
stiiiictions respecting the criminal liability of the defendant 
arising from the evidence respecting which of two bullets 
fired into the body of the deceased, (one a .88 cahbre and 
the other a .32 calibre), caused his death. A summary of 
the salient testimony; a statement of the theories of de- 
fense; and a reference to the particular parts of the charge 
of which complaint is made, is necessary to a proper under- 
standing and disposition of these questions. 
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On March 1, 1920, the defendant, Russaria Micuso, or 
Roy Micuso, had been living at Louis MofTs saloon for a 
period of two or three weeks. Mike Barilla, a cousin of 
Micuso's, had been living there a longer time, and was em- 
ployed as the bar tender. The other members of the house- 
hold were Mrs. Moff, Margaret Brown, Josephine White and 
Margaret White, her sister. The bar room was in front 
facing the miiin street, from which one entered into the 
middle room, used as a reception room or paHor, through 
a door, and immediately back of the middle romn was the 
kitchen, opening into a back yard. Between S and 4 P. M., 
Edward J. Kiick and Mickey Bronzo went into the saloon. 
Louis Moff was not at home but all the others were. The 
two White girls, Micuso, Barilla and DtHninic Torello were 
in the middle room, the men pitting musical instruments, 
and the women either singing or knitting. After Barilla 
had served a drink to Bronzo and a cigar to Krick, in the 
bar room, both entered the middle txtom. What occurred 
immediately thereafter requires no moition, untQ Mrs. Moff 
came downstairs and demanded two dollars from Bronzo in 
re-payment of a loan. Bronzo refused to pay, and in the 
quaiTel which ensued, he told Krick to "Go out and get." 
Krick understood this to mean that he was to go and get 
Frank Machese, whom he had left at Utara's sajoon, which 
was nearby, when he had gone from there with Bronzo to 
go to Moff's saloon. Krick, a man named Salokis, Machese 
and a man named ^Comarowsky, went in the order named 
from Utai-a's saloon to Molf's. Bronzo had remained in 
the middle room meanwhile. Krick testified that he did not 
enter the middle room, but all the inmates of the house, 
save Barilla, testified that he did, and that he handed a re- 
volver to Bronzo. Salokis, who was drunk, did enter the 
middle room and started to fire a revolver. Neither Brmzo 
nor Micuso fired a shot in the middle room. Barilla, who 
had seized a club and was in the act of entering the middle 
room when Machese entered the bar room, was directed 
by him to put the club down. Then each fired a shot. Ha- 
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cheae fell, shot through the heart, and died in a few minutes. 
Barilla was shot through the back, and crying, "They killed 
me." entered the middle room and fell unconscious to the 
floor. The evidence is conflicting whether Machese or Bai^ 
ilia fired the first shot, but Barilla fired at least two shots 
in the bar room, for it is und^ed that as Comarowsky was 
about to enter it, Barilla fired at him, hitting him in the face 
near the eye. 

The women in the house rushed into the kitchen and out 
into the yard when the shooting commenced. Saltdds hid 
behind a stove in the middle room, and Bronzo ran out 
through the kitchen into the back yard, and thence into 
the street at the rear. The inmates of the house testified 
that he had a revolver in his hand, but none was found on 
his person, vr near him, after he had been shot. Micuso 
followed Bnmzo, and said to Joseidiine White, whom he 
passed in the yard, "Where ia he?" "Where is he?" Where 
did he go?" and stating that he had killed his cousin, left 
the yard and entered the street When he first saw Bronzo 
on the street, he testified that he called twice upon him to 
stop, that he was under arrest. When Brcmzo failed to stop, 
the defendant said he fired one shot at him, aiming at his 
]ega, not intending to kiU, but that Bronzo, who was stumb- 
ling at the time, must in the act of falling, have brought 
his body in the way of the bullet. Bronzo dropped after 
the shot had been fired, and Micuso made no effort to ap- 
prehend hint, but seeing Krick outside of Moff' s saloon, call- 
ed upon him also to stop, and fired two shots in his direc- 
tion, aiming to the ground. Krick testified that Micuso fired 
at Bronzo after he had fallen to the ground. Alma Horswood 
and M(^ Dee, two disinterested witnesses, testified that 
Micuso fired three shots at Bronzo at a distance of five, four 
and two feet respectively, and that when he fired the last 
shot Bronzo was lying on the ground. 

After the shooting outside, Micuso returned to Moff's 
saloon by way o£ the side door, and although Bronzo lived 
until March 6, 1920, no information for his arrest was ever 



Dictzed by Google 



Commonwealth vs. Micuso 



lodged, Dor was any other effort made to arrest him by 
Micuso or anybody else. Fnmi the saloon Micuso called up 
the titate Pohce at Ashland. William Banks who respcmded 
to the call, arrived at Moff's saloon about 6 or 5:10 P. H. 
He found Frank Machese lying in the bar room dead, with 
a German Luger revolver with one of nine cartridges fiFed» 
lying under his right hand. He also found a .38 calibre, 
six-chambered Colt I'evolver in a drawer behind the bar, 
with six loaded shells in it. One of the chambers appeared 
to have been but recently fired. He searched the house for 
otliei* revolvers in the defendant's presence, but found naoB. 
BariUa and the defendant both denied having had any re- 
volvei's on that day, or having fired any shots. Bronzo was 
taken to the Fountain Springs Hosjatal about 7 F. M., Mardi 
1, 1920, in a state of shock or collapse. He was operated on, 
and a .82 calibre bullet which had entered his left Iddney 
through his back, was removed. The other bullet was not 
lemoved until after his death. It was a .38 calibre which 
had Altered the back at the tenth rib, passed througb the 
right lung and back of the left lung to the seventh rib. and 
was by it deflected back into the left lung. The wound made 
by the .82 calibre was shown by the post mort^n examin- 
ation to have been healing at the time of death, and If no 
ccnnplications had arisen, the deceased would Have recovered. 
The immediate cause of his death was a secondary hemorr- 
hage resulting from the .88 calibre buUet, but the .82 calibre 
was assigned as a remote or contributory cause. The course 
of the .32 calibre bullet, according to Dr. Baxr's opinion, en- 
tered the body of the deceased when he was lying down. 

The defendant, Micuso, never asserted before the trial 
that he had shot at the deceased for the purpose of effecting 
his arrest, and evidently had not mentioned to anyone until 
Monday of the week of his trial that he had any knowledge 
concerning the whereabouts of the .32 calibre revolver, which 
he testified was the one he had used to shoot at the de- 
ceased in the alleged effort to arrest him. But during the 
trial the Jt2 calibre revolver was produced by Louis Moff, 
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who testified he had found it hiddai under the coal tn hia 
binattheplacewherehfthadbeen directetl to make seai'ch for 
it by the defendant, inunediately as the trial began, or dur- 
ing its course. The prosecutor was William Banks, a mem- 
ber of the State Police. The difficulties ordinarily met with 
in the trial of eases of this character were greater than 
usual, because Barilla had not been arrested at the time 
Hicuso was on bial. - - the trial Judge believing for a time 
during the trial, from the evidence produced, - - that be 
was dead. Although the shooting occurred at a distance 
of approximately 100 yards from the saloon in plain view 
of three or more disinterested witnesses, the Conmionwealth 
called as a witness in inresenting its case in chief, Mike Bar- 
illa, who had killed Machese, and every inmate of MoflTs 
house, though all necessarily had good reasons for hostility 
to the Commonwealth. The White sisters, had admittedly 
ded after the shooting, and were htAd under bail as wit- 
nesses for the Commonwealth. 

The legal grounds of defense were, (1) that the defend- 
ant did not fire the shot (the JUS calibre bullet) which was 
the inanediate cause of death; (2) that if the .82 calibre 
bullet caused or contributed to the deatii, it was not fired 
at a vital part of the body of the deceased, and the fact that 
it did ent^ such a part of the body was due to accident; 
and (S) in any event that the shooting was justified in the 
ivprehension of an escaping felon. On the point that the 
defendant did not fire the .38 calibre bullet, he having de- 
nied that he fired more than one shot, - - and that out of 
the .82 calibre revolver, - - the testimony that he fired three 
shots in quick succession at the deceased at a range not 
exceeding five feet, is sufficient to justify a finding, in the 
absence of proof that any other person fired at the deceased, 
ttuit both bullets found in the body of the deceased were 
fired by the defendant. But whether he fired both ballets 
found in ihe body of the deceased or not, there was suffici- 
rat evidence to support, a finding that the .32 calibre, bullet 
admittedly fired by him, was a secondary or a contributory 
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cause of death. It has been held that "If the wound in- 
directly causes the death, through a chain of natural causes 
and effects, unchsjiged by human action, the death is 
charged to the one inflicting it." So too, it has been held 
that "It is not necessary that it be the sole cause if it con- 
tributed mediately ot immediately to the death." See Sec- 
tion 292 and notes thereunder. Vol. 1, McClain's Criminal 
Law. Nor do we think that the charge, as a whole, is just- 
ly subject to the criticism contained in one of the written 
briefs filed for the defendant that "it removed (took from 
the jury's consideration) the question of a reasonable doubt 
as to whether the .32 caJibre, admittedly fh^ by the defend- 
ant, caused or accelerated the death of Bronzo." 

The charge of manslaughter was entirety ignored by 
the defense, and reference in the charge of the Court was 
made to it only because the evidence required it. But the 
contention that it was the duty of the Court in its charge 
to define involuntary manslaughter is entirely without merit. 
Every point for chai-f^c and the entire conduct of the case 
by defendant's counsel was directed to the end of securing 
an acquittal of the defendant on the ground of ather justi- 
fiable or excusable homicide. In support of this contention 
counsel laid great stress upon the fact that the evidmce 
introduced by the Comimonwealth established, or tended to 
establish, that Machcse inflicted the wound which Barilla 
received with tiie felonious intent to take life, and that it 
warranted the further finding that when the wound was 
so inflicted by Machese, Bronzo, Salokis and Comarowsky 
were equally guilty by virtue of the fact that they were in 
the saloon pursuant to a previous arrangement between 
themselves to commit an unlawful act or acts by concert of 
action. The weakness of this contention (overlooked by the 
trial Judge at the time) lies in the fact that the defendant, 
wlum testifying in his own defense, merely set up the claim 
that he believed it to be his duty to arrest Bronzo under the 
circumstances, (even if necessary to take his life), this 
belief being founded upon a lecture on citizwiship ddivered 
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by an Army officer at Camp Sheridan to his men, of i^ch 
the defendant was one, instructing them "that when he 
(the defendant) saw a shooting affair it was not only his 
privilege but his duty to arrest the people concerned in it, 
and that they had a right to purane them and capture them 
and even shoot them if they could not apprehend them any 
other way." Acting under that belief, as soon as Barilla 
fell in the middle room after having stated that he was killed, 
the defendant seized the .82 calibre revolver, followed 
Bronzo, (who had run out and who at first was seventy 
feet away, and out of sight of the defendant) , until within 
five feet of him, and then fired from one to three shots at 
him, without first having called upon bystanders to assist 
him in making the arrest of Bronzo, knowing that he had 
not shot Barilla, and without knowing who had shot Barilla 
or the circumstances under which he had been shot. 

This brings us to a consideration of the right of the 
defendant, as a private person, to make an arrest without 
a warrant of a person who is a felon or is suspected of a 
felony. In Brooks v. Commonwealth, 61 Pa^ 852 (858), 
Agnew, J., said: 

'That on the commission of a felony a private person 
making fresh pursuit on reliable information may arrest 
the felon, is the law not only of England, but of this state. 
The English law is thus stated in 4 Bl. Com. 293. Any pri- 
vate person (and a fortiori a peace officer), that is present 
when any felony is c(»nmitted, is bound by the law to ar- 
rest the felon on pain of fine and imprisonment, if he es- 
capes through the negligence of the standers-by. And they 
may justify breaking open the doors upon following such 
fek>n; and if they kill him, provided he cannot be otherwise 
takenitisjustifiable.thoughif they are killed in endeavoring 
to make such arrest, it is murder. Upon probable suspicion, 
also, a private person may arrest the felon or other person 
BO suspected. But upon suspicion of felony only he cannot 
break open a house or kill the suspected person." 

And again, at page 359, it was said by him: 



Dictzed by Google 



Commonwealth vs. Hicuso 



" 'The felon who is seen to commit murder or robbery 
must be arrested on the spot or suffered to escape. So, al- 
though not seen, yet if known to have committed a felony 
and pursued without warrant, he may be arrested by any 
person. And even where there is only probable cause of 
suspicion, a private person m^ without warrant, at his 
peril, make an arrest. I say at his peril, for nothing short 
of proving the felony will justify the arrest. These are piin- 
ciides of the c<Hnmon law essential to the welfare of society, 
and not intended to be altered or impaired by the consti- 
tution.' To this it should be added, that a private person, 
in niaking an arrest, must give notice of his purpose to ar- 
rest for the felony. This is the settled law, and was recog- 
nized by Gibson, C. J., in RusseU v. Shuster, 8 W. & S. 309; 
see also Commonwealth v. Deacon, 8 S. & R. 49." 

On the question of the probable cause which justifies 
the arrest of a felon it has been said: 

"In cases in which an arrest without a warrant may 
be made by a pohce officer or private individual, of a person 
suspected of having committed a felony, the person making 
the arrest may act either upon facts within his own know- 
ledge or those communicated to him by a resptmsible pers<aL 
He has no authority, however, to arrest on the mere belief 
that a person has been guilty of an offense, if such belief 
has no foundation in fact or sufficient circumstances on 
which to rest." 2 R. C. L., Sec. 6, p. 450. 

It is also true that "it is not necessary that an offender 
whom a citizen undertakes to arrest should be connected 
with the felony by direct evidence, since circumstantial evi- 
dence may constitute probable cause. The question of prob- 
able cause, or reasonable ground for suspicion in making 
an arrest, is one of law, unless the evidence out of which 
it arises is conflicting, in which event it is the duty of the 
court to instruct the jury what facts, if established, will 
constitute probable cause, and to submit to them only the 
question as to the existence of such facts." 2 R. C. L. 
Sec. 6, p. 451. 
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The question whether the defendant knew that a felony 
had been committed, or had reasonable frounda of suspicion 
mat auch was the case, was submitted to the jury in a man- 
ner which is not now the subject of complaint We are of 
tlie opinion that an instruction to the jury, that as a matter 
at' law, there was no evidence from which they could find 
that the defendant acted upon knowledge that a fekmy had 
been committed, or upon a suspicion that such was the case 
would have been entirely correct He acted, according to 
ttie olter miade by his counsel to show the belief he enter- 
tained at the tune he fired the shot, upon the sole belief 
that he had the right to shoot any one seen by him engaged 
in "a shooting affair." 

But it is contended by the defense that if the defend- 
ant was mistaken in the fact of felony committed, or in 
the exercise of his supposed right to arrest a felon, or one 
suspected, upon sufficient grounds, of felony, his crime 
could rise no higher than involuntary manslaughter. In 
Wiley et al. v. State, 170 Pac. 869, three peace officers were 
pursuing an automobile without a warrant under the un- 
justifiable suspicion that the occupants had committed fel- 
ony, and one shot at the car and killed an occupant It was 
held that the one who actually fired the shot was pn^iierly 
convicted of murder in the second degree, but in respect 
to the other two the conviction was set aside. In speaking 
of the general principles applicable to such a atate of facts, 
the Court said (874): 

"Bishop, from the adjudicated cases, epitomizes the rule 
as follows: 'If an act is unlawful or is such as duty does 
not demand, and of a tendency directly dangerous to life, 
the destruction of life by it however unintended, will be 
murder. But if the act, though dangerous, is not directly 
ao, yet sufficiently to come under the condemnation of the 
law, and death unintended results from it, the homicide is 
manslaughter; or if is of a nature to be lawful properly 
performed, and it is performed improperly, and death comes 
from it unexpectedly, this also is manslaughter.' 2 Bish. 
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Crim. Law, Sec 689." 

And again, in the same case, in referring to the ques- 
tion of intent, the Court said (S76> : 

"It is not shown that any of the appellants intended to 
take life. The wrong tiiat was committed doubtless grew 
out of a misconception on their iNtrt as to the extent of their 
powers and rights in acting as offi<%r8. The b^ief is too 
commcn among some peace officers that they are clothed 
with the power of life and death, to be exercised without 
caution or restraint while acting as purveyors of the peace. 
This false and dangerous belief by the appellants that they 
were exercising a right given them by the law doubtless ac- 
counts for the dreadful and fatal mistake resulting in the 
death of Mrs. Bates." 

In Commonwealth vs. £x>ughhead. Appellant, 218 Pa. 
429, the conviction of a peace officer on the charge of volun- 
tary manslaughter was sustained where, in mistake of his 
rights to arrest an escaping prisoner in his charge, under 
arrest for a misdemeanor, he had killed him. In Conxnon- 
wealth v. Flanigan 8 Phila. Reports 430, the defendant who 
was tried for killing a boy with a revolver accidentidly dis- 
charged by him, while engaged in a quarrel and a scuflfle 
with another person, was convicted of voluntary man- 
slaughter. In overniling the motion for a new trial, (4S4) 
Ludlow, J., said: 

"Where a death occurs by accident, through neglirence, 
undoubtedly the offense will be at least inv<^untary man- 
slaughter. See Wh. on Hom. p. 208, and cases cited, and 
may be murder according to surrounding circumstances, as 
of evidence of mahce and the like. 

"If, however, a defendant does an act which amounts 
to a felony, the offense is no longer mere involuntary man- 
slaughter, it is voluntary manslaughter or murder, if the 
intent were to commit a felony, or if the consequences of 
the act necessarily and naturally tended to bloodshed. See 
4 Black, Com. 193; Wharton Hom. 86. Tested by these rules 
of law, it is clear that this defendant, (if not entitled to a 
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verdict in his favor 1^ reason of self defence) was in point 
of law iiroperly convicted." 

In view of the principles of law hereinabove stated, the 
excerpts of the charge of the Court relating to the crime 
of voluntary manslaughter, and the instructions to the jury 
in respect to the circumstances under which they would be 
justified in finding a verdict of voluntary manslaughter, com- 
plained of as erroneous, are not erroneous, either when 
standing alone or when taken in connection with their 
context. It must also be kept in mind that the Court's 
attention was not called to the alleged errors in its charge 
until after the verdict; that the suggestion to the jury when 
they returned with their finding of 'guilty of involuntary 
manslaughter," that if they so desired, the Court would 
further instruct them on the charge of voluntary man- 
slaughter, was not taken advantage of by defendant's coun- 
Bel; and that no errors were sought to be corrected, and a 
moe general exception to the charge was taken. Even in 
criminal cases, it has been held that under the Act of May 
11, 1911, P. L. 278, where there are no basic or fundamental 
errors in the charge, and a mere general exception is taken, 
no other errors can be urged afterwards: Commonwealth 
v. Scherer, Appellant, 266 Pa. 210, 216. For the reasons 
stated, the motion for a new trial must be overruled. 

And now, October 24, 1921, motion for a new trial is 
hereby overruled. 
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Intei-val of leisure - Iiijuiy - Section 301,' Act of 1915 - 
Injuiy by uccident in course of employment - Negligence. 

An Jnterval of leisure does not bar recovery vrtiere one is in- 
Juied during each leisure. 

An injury need not arise 'out of the employment,' it vill Boffioe 
if it arise 'in the courBe of the employment.' 

Whether one is injured in the course of his employment most 
be determined under the langua^ of Section SOI of the Workmen'! 
Compensation Act of 1915, P. L. 738. 

If a question of negligence is involved, it is tii be determined by 
the referee or the board and not by the Court. 
Appeal from Compensation Board. No. 146, September Term. 
1921. 

D. W. Kaercher, for appeal 
KOCH, J. October 81, 1921. 

Peter Carlin, husband of the claimant, woiiced for the 
defendant at a colliery near Beaver Meado^. He was night 
watchman whose duties required him to begin work at six 
o'clock in the evening. On the 27th. of March, 1919, he 
went to the colliei? ih his working ciothes and received his 
pay about 3.00 or 3.10 P. M. Where he was or what hb 
did thereafter is not disclosed in the testimony, until ht 
met with an accident. Cai'I Watkins, a co-employe, was the 
first person to see Carlin when he was hurt Carlin was 
then fifty or a hundred feet away from Watkins when a 
loaded gondola car passed and he saw Carlin going down. 
He ran to Carlin, picked him up and asked him what hi^ 
pened, and Cailin said he got hit with a car. When Wat- 
kins was asked what time of the day the accident happened, 
he replied, "I know it was in the forenoon." But John Mc- 
Carthy, another employe, who saw Carlin soon after the ac- 
cident testified that Watkins told him the accident occurred 
about quarter to five. John Birkbeck, foreman at the coll- 
iery, learned of the accident from McCarthy and testified 
that he could not say just about what time the accident 
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occurred, "but it was around five o'clock." When Carlin 
was struck by the car the 8th and 9th ribs on his left side 
were broken and he fell witli his right side mi his dinner 
pail. Carlin was over seventy years old. He recovered 
from the broken ribs on his left side within six or eight 
weeks but died of an abscess on his right side on the 5th 
of June, 1919. 

The referee allowed compensation, but, on appeal to the 
Workmen's Compensation Board, a hearing de novo was 
allowed and additional testimony was thereafter taken be- 
fore the Board and then compensation was disallowed on the 
ground that the Boai'd found no "relationship of cause and 
effect between the fracture of the ribs on the left side and 
the appearance of an abscess on the right side 8 weeks later." 
The claimant then petitioned for re-argument and the Board 
referred the entire record to Dr.J, B.Carnett,a distinguished 
surgeon. After considering Dr. Carnett's report on the case, 
the Board allowed re-aigument and additional testimony was 
taken before the Referee. Next the Board considered the 
testimony and, as a result of the testimony, found that in 
addition to suffering fracture of two ribs on the left side 
Carlin had suffered "internal injuries on the right side of 
the body, giving rise to hematoma, caused either by a blow 
against the side or back by a moving car, or by the squeez- 
ing force exerted between the car and the (breaker) foun- 
dation. At the time of the injury there was no visible evi- 
dence of a bruise but certain shock occurred of greater sever- 
ity than would result from simple fracture of two ribs alone." 
The Board also found, inter alia, that "healing of the frac- 
ture progressed normally and union was complete in 8 
weeks," but, that, "Ti:c death of the decedent on June 6, 
1919 from iliac abscess was the result of internal injuries 
received March 27, 1919." Compensation was then allowed 
at "$8 per weeks for 300 weeks. Payment to begin as of 
June 19, 1919," and the defendant further to pay $100.00 
covering the last sickness and burial expenses. 

The exceptions filed to sustain the defendant's appeal 
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may be summed up as follows: (a) Want of competent evi- 
dence to sustain the findings of fact relative to the cause 
of the abscess; <b) Reliance by the Board upon Dr. Camett's 
report, without his being cajled, sworn, examined and cross- 
examined as a witness ; (c) Lack of evidence to show that 
Carlin was injured "in the course of his usual occupation 
for the defendant upon the defendant's place of business/' 
and (d) Allowance of compensation. 

We think the testimony of Doctors Carter and Collins 
and of the \&y witnesses is suffident to sustain the finding 
that the abscess can be accounted for by the injuries re- 
ceived on the 27th of March, 1919. From our perusal and 
consideration of the record we do not find it am)arent that 
the Board based its findings of fact upon the report of Dr. 
Camett, although that report undoubtedly controlled and 
determined the Board's action in reopexaag the case for 
the reception of additional testimony both in support of and 
against the claim. 

So far as concerns the finding that the injury was re- 
ceived by Carlin "in the course of his usual occupation," 
etc., we will refer to the testimony bearing upon the finding. 

When Carlin was injured he was going in the direction 
of a shanty above the breaker where he put up for the night, 
where he made his headquarters. Pay usually began at that 
breaker at 2.00 or 2.30 F. M. and stopped about 4.16, pro- 
vided all were paid, the pay period continuing until all wen 
paid. Although Carlin was paid about 3.00 or S.IO P. M., 
John McCarthy testified that Carlin was returning from get- 
ting i>aid, that he was on his way back when he was injured. 
Birkbeck, the foreman, testified tiiat there was nothing for 
Carlin to perform between S.OO and 8.10 and 6.00 in the 
evening; that the duties of his employment did not call for 
him to be about the breaker at any time before 6.00 o'clock; 
that he was supposed to go on duty at ttiat time; that there 
was nothing connected with the duty of his employment to 
take Carlin to the point where he was injured. "Q. His 
employment did not require him to be about the colliery 
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until near 6.00 o'clock. A. No, sir; he got there about 5.00 
or 6.30 o'clock. Q. But there was nothing for him to do 
even if he got there earlier than 6.00 o'clock. A, No> sir. 
Q. Six o'clock he commenced hia duty ? A. Yea, sir; for 
the night." Carlin lived a full mile or probably a little 
more away from the pay car, and the custom of Carlin and 
other workmen was to go for their pay in working clothes 
prepared for work. His duties required him to go where 
he was injured and to other places around the colliery when 
on duty as night watchman. 

It has been held that ait interval of leisure does not 
bar recoverey where one is injured during such leisure. 
Dzikowsko v. Superior Steel Company, 259 Pa. 578 ; Flucker 
V. Carnegie Steel Company, 263 Pa. 113. An injury need 
not arise "out of the employment," it will suffice if it arise 
"in the course of the employment." Dzikowska v. Superior 
Steel Company, 259 Pa. 578; Lane v. Horn and Hardart 
Baking Company, 261 Pa. 329, 035 ; Gurski v. Susquehanna 
Coal Company, 262 Pa. 1 ; Clark v. Lehigh Valley Coal Com- 
pany, 264 Pa. 529, 532 and Keyes v. New York 0. & W. 
Ry. Co., 265 Pa. 105. Whether one is injured in the course 
of his employment must be determined under the language 
of Section 301 of the Workmen's Compansation Act of 1915, 
P. L. 738. which so far as it is material to this controversy 
is as follows: "The term 'injury by accident in the course 
of his employment' as used in this article •••• shall include 
all •••• injuries sustained while the employe is actually en- 
gaged in the futherance of the business or affairs of the 
employer, whether upon the employer's premises or else- 
where;" Messer v. Manufacturer's L. & H. Co. 263 Pa, 6, 7. 
Injuries that are intentionally self-inflicted and those "caus- 
ed by the act of a third person intended to injure the em- 
ploye because of reasons personal to him, and not directed 
against him as an employe, or because of his employment," 
are not compensable. Section 301, Act. 1915, P. L. 738. 

The compensation act is a remedid statute and is to 
receive a liberal construction. Where a workman was wait- 
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ing for the arrival of trucks with steel and in the interval 
undertook to take a smoke and set fire to his clothes and 
was fatally injured, it waa held that he was injured "in the 
course of his employment:" Dzikowska v. Superior Steel 
Company, 259 Pa. 578. A case of heat stroke occuring to 
an employe while at work was held compensable. Lane v. 
Horn and Hardart Baking Company, 261 Pa. 329. Where a 
miner waa overcome by gas when he went into a forbidden 
part of the mine during his working hours, to get his tools, 
it was held that he waa "acting in furtherance of his" em- 
ployer's business; Gui-ski v. Susquehanna Coal Company 
262 Pa. 1. In the case of Leary v. Mcllvain, 263 Pa. 499, a 
workman lost his life by apparently falling from his em- 
ployer's wagon when he was driving the team home at the 
end of the day's work and compensation waa allowed. An 
employe in a mine at the noon hour rode on a motor engine 
to another part of the mine to get his dinner pail and was 
injured, and the Superior Court held that he was in the 
course of his employment: Blouss v. Delaware, L. & W. R. 
R. Co. 78 Superior Court, 95. See also Haddock v. Edge- 
water Steel Company, 263 Pa. 120 and Knorr v. Central 
Railroad of New Jersey, 268 Fa. 172. 

The contention that, when an employe goes upon his 
employer's premises an hour and a quarter before his work 
hours begin, he may be charged with a species of negligence, 
if injured, may be correct, but it must be remembered that 
the Compensation Act of 1915, P. L. 738 in its 201st section 
distinctly provides that it shall be no defence "That the 
injury was caused in any degree by the negligence of such 
employe, unless it be established that the injury was caused 
by such employe's intoxication or by his reckless indiffer- 
ence to the danger." And the same sub-division of the sect- 
ion says, "The burden of proof of such intoxication or reck- 
less indifference to danger shall be upon the defendant and 
the question shall be one of fact to be determined by a jury." 
If a question of negligence is involved, it is to be determined 
by the referee or the board and not by the court. We cannot 
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say as a matter of law how long before his work is actually 
to begin an emtdoye must appear upon the premises of his 
employer, nor can we say, where an employe appears upon 
the premises of his employer too long before his hour for 
work arrives, that he is not actually engaged in the line 
of his duty or in the furtherance of the business or afFain 
of his employer. 

The case of Stahl v. Watson Coal Company, 268 Pa. 
452, was a case where a special police officer, who was em- 
ployed by the defendant to patrol its property, was struck 
and killed by a railroad train on his way home and no com- 
pensation was allowed. This case has been urged upcm us 
because Stahl was killed after his working hours had ceased 
and he was on his way home, whilst, in this case, the man 
was injured before his working hours began. But, in the 
Stahl case, the deceased had quit his employment and had 
left the company's premises, whereas here he was upon 
the defendant's property and it may be said on his way to 
his work, although he was rather early on the ground, and 
we think that the finding of the Board that he was injured 
in the course of his employment is conclusive: Gallagher 
V. Walton Mfg. Co. 264 Pa. 29 ; Ferri v. Lenni Quarry Com- 
pany 266 Pa. 264. The award of the Compensation Board 
is aif irmed. 

AND NOW OCTOBER Slat, 1921, the award of the 
Compensation Board is affirmed and judgment is entered 
in favor of Ellen Carlin for the sum of Nine Hundred Eighty- 
four ($984.00) Dollars to cover one hundred and twenty- 
three (123) weeks already elapsed since the 19th of June, 
1919, and also enter judgment for the payment of Eight 
Dollars a week for a period of one hundred and seventy- 
seven (177) weeks to begin as of the 29Ui of October, 1921. 
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Compensation - Evidence of death - Accident 
It ia Dot neceauiT to establish clearly, or by poiitiTe tertinuny 
of a phygidao the connection between an accident and the death. 
Appeal I'rom Compensation Board. No. 147, September 
Terra, 1921. 

D. W. Kaercher, for appeal. 
BERGER, J. November 7, 1921. 

This appeal from the award of the Compensation Board 
raises the legal question of the want of competent evidence 
to sustain the first and second findings of fact made by the 
Board,, and of the sufficiency of the underlying facts, if 
properly found to support the ultimate conclusion stated in 
in the Boai'd's third finding asfonows:"3.The injury received 
by the decedent was violence to the physical structure of 
his body by accident and the infiuenza pneumonia and its 
quick development were, under the circumstances, a natural 
resultant effect therefrom due to Hve lowered resistance." 
On an appeal from the Referee's award of compensation, 
the Boai'd granted a hearing de novo, but when it met for 
heai'ing, by agreement of the parties, it referred the case 
to the Referee for the purpose of taking the testimony. 
Presumably, the Board took into consideration the evidence 
originally taken before theRefereeandthattakenon thehear- 
ing' de novo, in leaching its conclusions. All the allegations in 
tlie claim petition were admitted by the answer, and orally 
by defendant's counsel at the original hearing, save that 
"claimant's decedent died as the result of an injury by acci- 
dent occurring to him in the course of his employment" We 
have, then an admission that O'Shute, the deceased, in the 
course of his employment by the defendant at its Packer 
No. 4 Colliery cm February 26, 1920, was accidently caught 
in a rush of water, and that he died March 5, 1920 of double 
pneumonia. For the purpose of laying ground to establish 
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the casual relation between the accident and the death, the 
claimant called Mike Bisko, a fellow employe of O'Sbute at 
the time of the accident, who teatifled that O'Shute was 
down a chute into the mud and water in the gangway be- 
low, by the force of the rushinsr water, and was wet through ; 
and that they left the colliery together in their wet clothes 
when the weather was so cold that those worn by Bisko 
froze stiff in five minutes, which was the time required by 
him to reach his home. Mrs. O'Shute, tiie claimant, said 
that her husband came home on February 26, 1920, about 
2 F. M., with his clothing wet and frozen ; that he worked 
on February 27 (which was not a rainy day) until no<Hi, 
and came home sick; and that on February 28 she called 
Dr. H. H. Holdemian to attend her husband. P. F. Sweeney 
testified that the deceased lived at least one and one-half 
miles from the colliery and was obliged to walk to bis home 
from bis place of employment. Dr. Hdderman, who was 
the compensation idiysician of the defendant, was called 
by it as a witness at the original hearing, and said that when 
he was first called in he found O'Shute with a very high 
fever; that he treated him until his death, which he testi- 
fied was due to pneumonia following influenza. The resist- 
ance of the patient had been reduced by the wetting. More- 
over, he did not contradict Mrs. O'Shute that he was first 
called to attend the patient on February 28, and he stated 
that when he fu-st saw the patient he appeaired to have berai 
ill two days. All the witnesses to whose testimony we have 
referred, were competent to testify, and the testimony given 
by them was material to the issue, and hence, all 
their testimony constitutes competent evidence in the 
case. It was the exclusive province of the Board to draw 
the inferences properly arising from this evidence, and in 
our opinion this evidence, taken in connection with the ad- 
mission, fully supports the first and second findings of fact 
made by the Board. 

In order to draw its ultimate conclusion the Board also 
took into consid^iition the opinion of i^ysicians, formed 
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upon the hypothesis that the foregoing facts were true. The 
first three physicians, to whose opinions we shall refer, were 
called on behalf of the claimant, and the other two on be- 
half of the defendant Dr. Martin Joseph Patrick gave it 
as his opinion that the wetting received by the deceased 
was the cause of his death, but in cross-examination quali- 
fied that opinion by stating that it was a contributory cause 
of death. Dr. Harry Kane Hobbs said that in his opinion 
tlie wetting caused or contributed to the death, and that 
both a wetting and an influenza are predisposing or con- 
tributoi7 causes of pneumonia; and Dr. Daniel W. Collins 
stated that there was a direct connection between the acci- 
dent and the pneumonia in that the wetting and chilling of 
O'Shute, the claimant's decedent, were contributory causes 
of the pneumonia. Dr. Holderman stated that all cases of 
[meumonia are caused by germ organisms, and the germ 
being present in the human system, develops on account of 
a lowered resistance of the body, or the high toxic power of 
the germ. He had no doubt O'Shute's resistance had been 
lowered by the aoiident, but he said there was no necessary 
connection between the accident and the pneumonia of which 
he died; and Dr. S. P. Mengel gave it as his opinion that 
the fact that the decedent's clothes froze upon him was a 
predisposing cause of his pneumonia. The only questim 
for our decision, therefore, is whether the ultimate conclu- 
sion reached by the Board may fairly be inferred from the 
evidence for Mr. Justice Simpson in Stahl v. Watson Coal 
Co. et al., 268 Pa.. 452, said that "The question whether or 
not the vital point sought to be deduced from the basic facts 
may fairly be inferred therefrom, is one of law and m^ 
be reviewed; but, if it can be, the finding is one of fact 
and is not the subject of review, though the Referee and 
Board might well have concluded differently, and the court 
would possibly have done so." In Brashear v. Traction Co., 
Appellant, 180 Pa. 392, a husband was permitted to recover 
damages for the death of his wife from tetanus, where she 
had a miscarriage caused by an accidental injury for which 
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the defendant was liable, the medical testimony having^ es- 
tablished that there is a distinct though rare, relation be- 
tween tetanus and childbirth or miscarriage. What was said 
of the evidence in that case by Fell, J., is so applicable here 
that we quote it {896): "It did appear from the evidence 
that death was caused by lockjaw, which resulted from pre- 
mature birth, and the case was tried by both sides on that 
theory. The causal connection was shown, and the continu- 
ity of effect was traced through the succession of events. 
No other cause of death was assigned. True, it was shown 
that the disease was caused by specific infection, but by the 
same witness it was shown that the miscarriage made the 
deceased especially liable to infection." It is not necessary 
to establish clearly or by the positive testimony of a physi- 
cian the connection between an accident and the death. 
Temme v. Schmidt 210 Pa. 507, 510; Leary v. Mcllvain et 
al., 263 Pa. 499; Murdoch v. New York News Bureau et al.. 
Appellants, 263 Pa. 502, 505. In Dumbluskey v. P. & R. C. 
& I. Co., Appellant, 270 Pa. 22, the question was whether the 
pneumonia of which the injured person had died was the 
result of traumatic pleurisy or influenza, the latter having 
been prevalent at the time. All the physicians were in agree- 
ment that the death was the result of pneumonia, and in the 
absence of testimony that the development of the pneumonia 
from which the decedent died was improbable or impossible, 
as the result of trauma, the award was affirmed. And in 
ZukowBky v. P. & R. C. & I. Co., Appellant, 270 Pa. 118, 
where the medical testimony was conflicting in respect to 
whether the cause of the death was the rupture of a blood 
vessel, the result of a strain received in the course of the 
decedent's employment, or a hemonhage from an ulcer- 
ated stomach, unrelated to the accidental injury, an award 
of compensation was sustaihed upon the ground that the 
medical testimony "showed the hemorrhage could have been 
caused by the rupture of a blood vessel, the result of a 
strain." For the reasons stated the exceptions must be dis- 
missed and the award of the "Compensation Board be af- 
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finned. 

And now, November 7, 1921, exceptions dismissed and 
award of the Compensation Board is hereby aflfirmed. Judg- 
ment is directed to be entered in favor of the parties named 
in tlie award of the Compensation Board for the amount 
of their respective awards. 



Spakaski vs. Erbe 



Negligence - Presumption - Proof of facts to warrant 
inference. 

To make out, by circumstantial evidence, an action for negligent- 
ly firing' a pistol the testimony must fix the location of the defend- 
ant, the direction from v.hich the shot was lired, the relative posi- 
tions of the defendant and the plaintiff, the kind of weapon and its 
calibre and that of the bullet. 

Motion to take oflt nonsuit. No. 368, September Term, 1920. 
J. 0. Ulrich, for motion. 
R. J. Graeff, contra. 
BERGER, J. November 7, 1921. 

This is a rule to take off a compulsory nonsuit. An- 
thony Spakaski, a fourteen year o]d boy, son of John Spak- 
aski, one of the plaintiffs, on Sunday, August 15i 1920, while 
sitting on the porch with his father at 5.80 P. M., in the 
Borough of Tamaqua, received a bullet wound in his left 
foot. No one saw the shot fired, but John Spakaski heai^ 
a shot, and his son immediately cried out that he had been 
shot. Blood flowed from his foot, and the father at once 
took the bullet out of it. The bullet was pioduced at the 
trial, but its calibre was not established. About five minutes 
after the shot had been fired, the father saw the defendant, 
Christ Erbe, and three other men sitting on the ground on 
a hill, about four hundred feet from Spakaski's house. While 
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approaching them, he heard two more shots fired, and he 
also stated that he saw them fired by Erbe, but whether 
he did not not, no other persons were about at ttie time 
the shots were fired. He inquired of the four men what 
they had been doing, and they said they had been shooting. 
They had a revolver but it was not produced at the trial, 
and its calibre was not shown. Counsel for the plaintiff 
admitted (assuming that his circumstantial evidence was 
sufficient to go to the jury to establish that Erbe fired the 
shot at the time the boy was wounded) that Erbe's location 
with reference to the location of the boy at the time the 
shot was fired, was not disclosed by the evidence. There 
was no evidence that Erbe and his companions had any other 
firearms except the revolver, and neither the calibre of the 
bullet found in the boy's foot nor the calibre of Erbe's re- 
volver was shown. 

Counsel for the plaintiff contends that the case should 
have been submitted to the jury upon the principle stated 
in Derrick, et al.. Appellants, v. Harwood Electric Company, 
268 Pa. 136, which is to the eflfect that (141) : "A case 
supported by substantial, though circumstantial, evidence 
cannot be taken from the jury because of the strength of 
the oi^KMing proof (see Williams v. Fhila. R. T. Co., 257 
Pa. 354, 360 ; Devlin v. Beacon Light Co., 198 Pa. 588'; How- 
ard Express Co. v. Wile, 64 Pa. 201), and when a plaintiff's 
claim: is supported by more than a scintilla of evidence it 
must go to the jury, even where a verdict in his favor would 
be so greatly against the weight of the evidence as to re- 
quire the granting of a new trial; Hewitt, Receiver, v. 
Democratic Pub. Co., 260 Pa. 69 ; Dinan v. Supreme Council, 
210 Pa. 466." 

Undoubtedly the evidence introduced by the plaintiff 
would have required us to submit the question whether Erbe 
fired the shot at the moment the boy was wounded, to the 
jury. Assuming then, that the jury had found this question 
in favor of the plaintiff, nevertheless, before reaching a ver- 
dict against the defendant, a further finding that the weap- 
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on fired by the defendant inflicted the wound was essential 
Could the jury have drawn such an inference in the absence 
of evidence showing the location of the defendant, when 
he fired ; the direction in which he aimed or fired ; the rela- 
tive positions of the defendant and Anthony Spakaski ; the 
kind of weapon and its calibre in the possession of the de- 
fendant when he fired, as well as the calibre of the bullet 
inflicting the wound? We are of the opinion that the jury 
could not properly have drawn an inference supporting the 
defendant's liability from this evidence upon the ground that 
one presumption cannot be based upon another presumption, 
by Oie application of the rule stated in Fanning, Adminis- 
tratrix, V. The Equitable Life Assurance Society, Appellant, 
264 Pa. 333, which is as follows, (336) : "It is undoubtedly 
the rule that 'one presumption cannot be based upon another 
presumption' (16 Cyc. 1051; also see 10 R. C. L. 870), and, 
'if there can be no fixed or ascertained facts from which the 
infei"ence of another fact may be drawn, the law permits 
none to be drawn from it' (Douglass v. Mitchell, 35 Pa. 
440 ; Tanner v. Hughes, 53 Pa. 289 ; McAleer v. McMurray, 
58 Pa. 126 ; Phila. C. P. R. (3o. v. Henrice. 92 Pa. 431) ." For 
the reasons stated the rule to strike off the nonsuit must 
be discharged. 

And now, November 7, 1921, rule to strike off compul- 
sory nonsuit discharged. Judgment is directed to be en- 
tered on the verdict in favor of the defendant upon payment 
of the jury fee. 
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Compensation agreement - Final i-eceipt - Consideration 
on merits. 

A compensation agreement ia not terminated by the final receipt 
and the Compensation Board may consider the case on its merits; 
findinss are tinal and cannot be disturbed by the court. 
Appeal from Compensation Board. No. 55 September Term, 
1921. 

J. P. Whalen, for appeal. 
BERGER, J. November 7, 1921. 

This appeal is from an award of the Compensation 
Board, setting aside the final receipt and modifyins: the orig- 
inal compensation agi-eement on the gi-ound of changed 
disability. A scrutiny of the record establishes these con- 
trolling facts. On April 24, 1920, the paities executed a 
compensation agreement to compensate the claimant for an 
injury to his right eye sustained March 30, 1920, in the 
course of his employment by the defendant, at the rate of 
twelve dollars per week during the period of incapacity, or 
from April 10, 1920, until terminated by final receipt, or 
supplemental agreement, approved by the Board. The claim- 
ant signed a receipt July , 1920, purporting to be a final 
receipt for compensation due to June 4, 1920, but the re- 
ceipt is unsigned by the defendant, though it bears the stamp 
of the office of the defendant's paymaster that it was audited 
July 23, 1920, and paid November 13, 1920. The claimant 
filed his petition for a modification of the agreement on Aug- 
ust 28, 1920. alleging that he had but two one-hundredths 
vision in the right eye, and that he should be compensated 
for its total loss. This petition was dismissed by the Referee 
to whom it was referred, on the ground that the execution 
of the final receipt precluded an application to modify the 
agreement, and required a proceeding to review the final re- 
ceipt.. He therefore returned the entire record and the tes- 
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timony taken before him to the Board for its action. The 
Board in an opmion by Mackey, Chairman, on Jauary 21, 
1921, without havinff stated any findings of fact, set aside 
the final receipt and directed the compensation agreement 
to be modified so as to provide for the total loss of claim- 
luit's right eye, allowing the defendant credit for payments 
previously made. The defendant appealed from this order, 
and in its first exception raised the question that the tes- 
timony (that taken before the Referee imd considered by 
the Board) "was not sufficient to justify the Board in settm; 
aside the final receipt; whereupon in due course our court 
in an opinion by Bechtel, P. J., remanded the recoil to the 
Board for further i^oceedings. Before any testimony was 
taken before the Referee, the parties agreed as folbws : "It 
is i^reed by and between counsel representing the claimant 
and the defendant tiiat this proceeding be regarded as a 
review and the petition of the claimant be so amended as 
to Review the Final receipt." When counsel argued the 
case before the Board at Shenandoah, June 23, 1921, - - 
on the testimony taken before the Referee, - - a supplemental 
agreement was entered into as follows: "It is agreed by 
counsel that the Board shall reconsider the caase on the 
basis that the petition before the Board shajl be considered 
as a petition to set aside the final receipt, and to modify the 
agreement." The Board on July 1, 1921, in an opinion by 
Mackey, Chairman, then entered its order directing the 
modification of the compensation agreement so as to pro- 
vide for the loss of claimant's right eye, and fixed claimant's 
compensation at twelve dollars per week for 125 weeks from 
April 10, 1920, with a credit allowance to the defendant of 
ninety-six dollars for moneys paid under the compensation 
agreement from April 10, 1920 to June 4i 1920. The de- 
fendant again appealed and filed three exceptions of which 
the first in mere general terms alleges error in the Board's 
finding of fact, - - based on Dr. Corscai's testimony that on 
July IS, 1920, the claimant had a total toss of vision of his 
right eye, due to the original injury, - - and therefore con- 
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eluding that the final receipt had been executed under a 
mistake of fact. The second exception is to the legal con- 
clusion of the Board that the finding that the claimant exe- 
cuted the final receipt under a mistake of fact, of itself oper- 
ated to reinstate or revive the original agreement for com- 
pensation; and the third is to the final order or award of 
the Board. 

Sec 407 of the Compensation Act provides for the mak- 
ing of voluntaiy agreements to compensate injuries, and 
for their modification, suspension, reinstatement or termin- 
atiun by the execution of supplemental agreements, and for 
tiie execution of receipts by injured employees who have 
attained the age of sixteen years, maMng such supplemental 
agreements aiul receipts "valid and binding, unless modiiied 
or set aside." in accordance with the provisions of Sections 
408, 409 and 418 of the said act We are of the opinion 
that all such agreements, by the express terms of the 407th. 
section must be in writing, signed by both parties, and when 
a receipt which is final, - - in that it terminates or purports 
to terminate, a compensation agreement, - - is executed 
without the previous execution of a supplemental E^eement 
tenninating compensation, the receipt must also be in writ- 
ing and signed by both parties. It is very clear that sec. 408 
requires the Board's approve! of any modification, suspen- 
si(m, reinstatement or tei-mination, of a compensation agree- 
ment voluntarily executed by the parties, and to make the 
exercise of this power effective, sec 409 requires all agree- 
ments or supplementaal agreements, or duplicates thereof, 
to be mailed to the Board, which, within thirty days of the 
receipt thereof, is required to notify the parties of the valid- 
ity or invalidity of such agreements. Sec. 413 gives the 
power to the Referee or the Board to review and modify or 
set aside an original or supplemental agreement "upon pe- 
tition filed with the board or in the course of the proceed- 
ings under any petition pending before such board or referee, 
if it be proved that such agreement was procured by fraud, 
coercion, or oth^ improper conduct of a party, or was found- 
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ed upon a mistake of law or of fact." The subsequent pro- 
ceedings are similar to those on an original petition. As- 
suming that we have erred in holding that a final receipt 
terminating a compensation agreement must be signed by 
both parties to the agreement, and approved by the Board, 
nevertheless, under sec. 434 of the act it is clear that such 
a receipt does not terminate a compensation agreement, but 
Is mere "prima fade evidence of the termination of the em- 
ployer's liability to pay compensation." 

The final receipt signed by Samis, the claimant, was not 
preceded by the execution of a supplemental agreement ter- 
minating the original compensation agreement. It was not 
signed by the defendant, and it was not submitted to the 
Board for its approval. No payment for the period of dis- 
ability covered by this receipt was made until Novembei- 
13, 1920, which was subsequent to the hearing before the 
Referee on the petition to modify the agreement. The Ref- 
uieo remitted the record and the testimony to the Board, 
because in his opinion claimant's proper proceeding was a 
review of the final receipt, or a proceeding for the approval 
or disapproval of it by the Board. Had the Boaid approved 
the final receipt, the effect of it in the present case would 
have been the same as though the original compensation 
agi'eement had been terminated by a supplemental agree- 
ment executed by the parties. The final receipt was not 
filed with the Board unti! November 24, 1920, and until its 
receipt and its appiovai within thirty days thereafter, it 
did not operate to terminate the original compensation agree- 
ment. The parties therefore properly agreed that the Board 
should consider the evidence befoie the Referee as though 
taken in a proceeding for the approval or disapproval of the 
receipt, and as though taken in a proceeding on a petition 
for the modification of the compensation agreement on ac- 
count of changed disability. 

By the execution of the compensation agreement April 
24, 1920, the defendant admitted its liability to the claimant 
for a partial disability resulting from an injury to his right 
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eye on March 30, 1920. Before the execution of this agree- 
iiient the claimant had consulted Dr. Richard L. McDonald 
the defendant's compensation physician, on the day on which 
he received the injury, and was directed by him on April 
4 to go to Dr. George H. Halberstadt, another of defend- 
ant's compensation physicians, who treated the claimant on 
April 5, 15, 17 and 24, and reported immediately to the de- 
fendant Dr. Halberstadt also measured Sarnis for glasses 
OQ July 1, 1920, but when he next saw Sarnis in the latter 
pai-t of Ju.y, Sarnis refused to take the glasses, or to pay 
for them. No effort was made to establish that the claim- 
ant suffered any injury to his right eye after March 30. 
1920, and before his examination by Dr. Corson on July 13, 
1920. Dr. Coison based his opinion upon the history of 
tiie case as given to him by the claimant, - - or the injury 
of March SO, - - and he testified that an operation would not 
restore the sight of the eye, and that it was a total loss. 
The claimant testified that when under Dr. Halberstadt's 
treatment he sa:w a little, but on November 10, 1920 he was 
blind in the right eye. It is true. Dr. Halberstadt has given 
it as his opinion that there is no causal relation between the 
loss of claimant's right eye and the injury be received on 
March 30, 1920, but at Dr. Halberstadt's earliest examina- 
tion of the claimant he treated him for that injury, and when 
he found he had but three one-hundredths vision of the right 
eye, advised an operation. The Board, on a petition of the 
defendant to review, modify or reinstate the original agree- 
ment for compensation, could only have been granted relief 
upon evidence that such agreement was procured by the 
fraud, coercion, or other improper conduct of the claimant, 
or was founded upon a mistake of law or of fact. Granting 
that the defendant could defend against the claimant's pe- 
tition for modification on that ground, when the claimant's 
petition came before it, no such defense was set up by the 
answer to the petition, and the evidence does not establish 
that the execution of the original agreement was procured 
by the fraud, coercion, or other improper conduct of the 
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claimant, or that it was executed upon a mistake of fact 
or of law. 

The only question of fact, therefore, for the Board's 
determination were, whether the defendant's disability since 
the execution of the compensation agreement had changed 
from i>artial to total disability as a result of the compen- 
sable injuiT, or whether the agreement should be terminated. 
The evidence of the claimant and of Dr. Corson is compe- 
tent evidence, and taken together, is a sufficient basis for 
the Board's finding of a change from partial to total disa- 
bility after the execution of the compensation agreement. 
The compensation agreement was not terminated by the 
iinal receipt, and the Board had the right to consider the case 
on its merits: Parlovich v. Philadelphia and Reading Coal 
and Iron Company, Appellant, 76 Pa. Superior Court 86, SK>. 
Hence we are bound by the Board's finding and are without 
power to disturb it: Stahl v. Watson 268 Pa. 452. 

And now, November 7, 1921, exceptions dismissed and 
order of the Compensation Board affirmed. Judgment ia 
directed to be entered in favor of the plaintiff and against 
the defendant in the sum of fourteen hundred and four dol- 
lars ($1404.00). 



DISSENTING OPINION 

KOCH, J. 

I find myself unable to agree to the majority's view of 
tills case. 

On the 24th of April, 1920, the claimant and defendant 
signed an agreement for compensation, the disability of the 
plaintiff being stated in the agreement as "bruises to the 
right eye" resulting from an accident in the defendant's 
Tunnel Ridge Colliery on the 30th of March, 1920. Later 
the claimant found that he had only 2-100 vision in that 
eye, and, on the 24th of August. 1920, filed his petition 
for the modification of the said agreement, claiming that he 
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"should be compensated Cor the loss of an eye." Ilie parties 
met before the referee on November 10th, 1920 fwr the 
purpose of taking testimony and, at the beginning of the 
reofHrd thereof, we find the following; "It is agreed by and 
between counsel representing claimant and the defendnat 
that this proceeding be regarded as a Review and the peti- 
tion of the claimiant be so amended as to Review the Finai 
Receipt." The testimony of the claimant and of othw wit- 
nesses was then received. The referee found as a fact that, 
before the hearing was had to consider the petition for modi- 
fication of the compensation agreement, a final receipt had 
been executed between the parties, and he, therefore, dis- 
missed the petition for modification of the compensation 
at^'eonent. On appeal to the Workmen's Compensaticm 
Board, the Board set aside the final receipt and "ordered that 
the compensation agreement be modified to provide for the 
loss of the right eye, wedit to be given for payments al- 
ready made on account of the compensation agreement" 
The defendant then appealed to this court and the case was 
remanded to the Compensation Board for further action. In 
Chairman Mackey's opinion, which was filed after the case 
bad been remanded by this court, he says that, upon in- 
spection, the docket entries of the Board after they met 
on June 23, 1921 show: "It was agreed by counsel that 
the board should re-consider the case on the basis that the 
petitifflt before the board should be considered as a petition 
to set aside the final receipt and to modify the agreement." 
He thai proceeds: "We found originally, as we shall find 
now, that the petitioner, Anthony Samia, was struck in the 
eye by a piece of cinder (timber) during the course of his 
employment by the defendant on March 30th, 1920 at 2 :30 
P. M. During the month of July, 1921, the petitionef signed 
a final receipt for compensation up to and including the 4th 
day of June, 1920. The claimant subjected himself to medi- 
cal t3«atment and visited hospitals in Philadelphia and at 
the time he signed the agreement he believed that he had 
not suffered the loss of the use of his eye. The testimony 
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of Doctor Corson is clear that at the time the paper was 
executed, it was in consequence of a nnstake of fact, but 
that at that time the claimant had really lost the use of 
his eye - that it was then and is now permanently destroyed. 
This being so, we direct that the receipt be set aside as 
having been executed in consequence of a mistake of fact. 
This without any further order would cause the compen- 
sation agreement to be re-instated or revived, but the pe- 
tition being clear that the claimant, in consequence of the 
accident, as set out in the snid agreement, has lost the use 
of his eye, it is ordered that the said agreement be modified 
to provide for the loss of the use of this eye, with credits 
to be given to the defendant for the payments of money 
made in consequence of the terms of tiie original agreement. 
"It is ordered, therefore, that the final receipt having: 
been set aside and the original agreement modified to pro- 
vide for the loss of claimant's eye, that theie be awarded 
Anthony Samis, the claimant, against the Philadelphia and 
Reading Coal and Iron Company, the defendant, compen- 
sation at the rate of $12 per week for 125 weeks from April 
10, 1920. It is further ordered that there shall be credited 
as against this award compensation payments that were due 
and paid under the original agreement up to and including 
the date of the last payment of compensation as evidenced 
by the receipt of the payment on the record." The defend- 
ant has now again appealed to this court on account of the 
findings and the order just quoted. The defendant contends 
that the evidence in the case is not sufficient to warrant the 
Board's action. The plaintiff's own testimony clearly shows 
that he had been hit in the same eye with a iHece of rock 
in September, 1919, injuring his eye so that he could not 
see as well as before that. The injury that the claimant 
received on the 30th of March was caused by a chip strik- 
ing him in the eye when he was chopping a piece of timber. 
Doctor Coi'son who examined the plaintiff on the thirteenth 
of July 1921 testified that he found "an opacity, a whitemass 
in the vitreous, in the eye ball." And whether it was a mass or 
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a membrane, it was an obstinction to vision, his vision then 
being 2-100. Sarnis told Doctor Corson he had been hit 
with a piece of rock in the same eye about seven months be- 
fore that but had kept on working and did not report it> 
but he thought his eye was not so good after that as it 
was before ; that it did not bother him much until the second 
injury. According to the testimony of Doctor Corson, there 
was no evidence of any injury — no laceration to his eye, 
but the membrane could be caused by a blow, a concussion, 
a shodE or a jar. A concussion or shock is not an unusual 
cause for such an opacity. He could not say whetiier the 
condition that he found was ancient or recent He could 
not say whether the condition was progressive or not or of 
long standing. He saw the eye only once, and he says he 
thinks the vision would not be considered a working vision. 
Nor does he think the eye sight could be Improved if the 
vitreous part of the eye is affected. 

Doctor Corson testified: "It looked like a membrane, 
it is a question whether it was a membrane, or whether it 
was a cloud or whether it was a vitreous opacity, but the 
cloud was there, the opacity was there, but whether it was 
a membrane or part of the lining of the eye-ball called the 
vitreous, or a degeneration of the vitreum^ 1 couldn't say, 
but it did not look like that to me. I ought to say this to 
clear it up that with this opacity, which 1 think is likely, 
it might change its position, he might see better today than 
he would tomorrow or next week or vice versa, that cloud 
might change its position. Q. It is not rigid In the eye? 
A. The vitreous opaacity is likely to change its position. 
Q. You are not able to say how that occurred, or what 
was the cause of it? A. No sir, but likely fitan that in- 
jury. Q. There are many causes for the condition that 
you describe. A. Ordinary vitreous oi>acities are quite com- 
mon but not to that extent - I never saw one as extensive 
as that not due to an injury. Q. Disease might cause it? 
A. Yes sir. Q. Disease might cause it just as hkely as 
accident? A. No sir, not to that extent An accident would 



Dictzed by Google 



S82 Sarnis vs. Phila. & Reading C. & I. Co. 

only be resptmaible for that condition to be as extensive 
as that. Q. To what extent is that? A. I mean as large 
an qxicity as that. Q. Doctor, if a perstn had an accident 
to the eye such as this man described here, would not that 
eye give him considerable trouble from the character of the 
accident A. What do you mean by trouble? Q. Pain and 
annoyance that would require longer time to elapse in sub- 
siding than it did according to the facts in this ease. A. I 
think not." Previously we find this in Doctor Corsm's teft- 
tiroony : "Q. Can you say whether the condition which you 
£onnd was ancient or recent? A. I coudn't say. .Q. You 
cannot tell whether it was the accident of several mosiths 
before that caused that condition or whether it was the ae- 
eidcait that he told you about of March SOth ? A. I couldn't 
say.****** Q. It might have been of long standing. Doctor? 
A. It might have been. Q. Did he give you any history of 
having any trouble with that eye prior to your treatmoit 
and examination? A. He said his eye was good ontU his 
first injury, it was fair the way I would gather from him; 
he thought it was a pretty good eye and he did not botiier 
much about it until the second injury." 

The findings of the board are based on the testimony 
of Doctor Corson who did not see Sarnis until the 13th of 
July, 1920. They cannot be based upon the testimony of 
Doctors Halbeistadt and MacDonald, who think the condi- 
tion of the claimant's eye is of ancient origin and is not 
4iie to the accident on tiie SOth of March, 1920. Doctor 
MacDcnald saw the patient on the day of the accident and 
found DO visible signs of injury, and Sarnis told him he was 
losing his ^ght for two or three years. Doctor HaJberstadt 
first saw Sarnis on the 16th of April and Sarnis told him 
his sight had failed for three years and that he had troal[4e 
in that eye thirty years. 

"Both the courts and the administrative authorities 
have, very properiy, been most liberal in construing the 
Workmen's Compensation Law, holding that claims there- 
under need not be nxade out with the same exactness of proof 
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required in suits at common taw. It might be understood, 
however, that when, in cases of this class, expert testimony 
is relied on to show the connection between the alleged cause 
and a certain result, it is not enough that the doctor shall 
show that the ailment in guestiwi might have resulted from 
tiie assigned cause, or that the one could have brought about 
the other. They must go further and testify, at least, that 
taking into consideration all the attending data, it is their 
professional opinion that the result in question MOST prob- 
ably came from the cause alleged. Fink v. Shelden Axle 
and Spring Company 270 Pa. 476, 479. 

Tested by Uie rule set forth in the foregoing excerpt 
I feel very sure that Doctor Corson's testimony falls far 
short of ihe law's requirement The doctor could not say 
whether the condition he found in Samis's eye was ancient 
or recent, or whether it was caused by the accident of Sep- 
tember 1919 or by the accident of March 1920. He testified 
fdso that it might have been of long standing. The greatest 
extent to which Doctor Corson's testimony goes in support 
of the claim in this case is that the claimant's condition was 
cansed "likely from that injury," whereas the rule requires 
that the expert opinion must, at least, be "that the result 
m questiDn most probably came from the cause alleged." 

I therefore respectfully dissent from the judgment en- 
teradin this caae. 
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Morgan vs. Fhila, & Reading C. & I. Co. 



Compensation - Injui-y and sickness - Indirect cause of 
death. 

Wiere an employe, while, engaged in the business of his em- 
ployer, is injured and contracts a disease which, indirectly, caus^ 
nia death and the referee finds this as a fact the court vrill not dis- 
turb such finding. 

Appeal from Compensation Board. No. 444, Septonber 

Term, 1921. 

Ellis & Whalen, for appeal. 

BECHTEL, P. J. November 7, 1921. 

On October 1, 1920, the husband of the claimant was 
hauling a pump from Pine Knot Colliery to Hecksherville and 
while crossing a bridge that spans a small stream, the wagML 
two mules and the decedent fell into the creek. The deced- 
ent suffered an injury on the chest and was thoroughly wet 
from his fall into the water. He returned to his home at Min- 
ersvilie and the next day Dr. F. M. Quinn, who was one of the 
defendant's compensation physicians, was summoned. He 
found contusions on the diest and the decedent suffering 
from cold, for which he treated him. 

On the 6th. of October the decedent returned to work 
and remained there until October 27th, at which time his 
physical condition compelled him to quit work and he again 
consulted the same physician, who found him suffering fnHn 
pleurisy and bronchitis, which developed into bronchiel pneu- 
monia, causing death on November 11th. The decedent, pre- 
vious to the accident, had been suffering with asthma. 

There is no question but what he was engaged in the 
business of the defendant company at the time of the acci- 
dent The claimant testified that on her husband's return 
on the first of October he had a spot on his left side as big 
as a doUar and he had that on him until the day he died 
and that he was a "drenched m^an." She further testifiei 



Dictzed by Google 



Morgan vs. Phila. & Reading C. a I. Co. 335 

that decedent was not well when he went back to work. EOie 
also testified that he never was the same person after the 
accident. 

Dr. Quinn, the attending j^ysician, testifies; "I think 
from the exposure, bruise to the chest, that it caused an 
exa^eration of his previous condition, which was asthma; 
he had pleurisy and then pneumonia. He further testifies; 
QUESTION :- "In your opinion, is there any connection be- 
tween this injury and the man's death?" 
ANSWER:- "Indirectly I think there is." 

The only other medical evidence was that of a physician 
who heard the testimony of Dr. Quinn and states that in 
his opinion pneumonia was not the result of the accident. 

It will thus be seen that there was sufficient compet- 
ent evidence to justify the referee in finding as a fact that 
the injury received as the result of the accident, was indi- 
rectly the cause of decedent's death. The referee has found 
t^is as a fact and being justified in so doing, we can see 
no reason why the finding should be reversed. 

And Now, November 7, 1921, the finding of the C<Mn- 
pensation Board is herewith affirmed and judgment is di- 
rected to be entered in favor of the claimant and against 
the defendant in the sum of ¥3303.00, apportioned as fol- 
lows: 

To the widow, Mrs. Hannah M. Morgan, $10.00 a week from 
November 11, 1920 to August 11, 1926, $3000.00 
To the Guardian of Mildred Morgan, daughter, $3.00 a week 
from August 12, 1926 to November 27, 1927, $203.00. 
For the last sickness and burial, $100.00 



DISSENTING OPINION 

KOCH, J. November 14, 1921. 

I do not think the allowance of compensation in this 
case can be justified by existing law. The compensation 
law should be, and is, liberally interpreted, but it should 



Dictzed by Google 



336 Morgan vs. Phila. & Reading C. a I. Co. 

not be so liberally interpreted as to make it an insurance 
or a confiscatory law. 

Here the husband of the plaintiff went over the side 
of a brid{^, with his team, into a creek and became wet 
and sligrhtly injured about 3.30 P. M. on the 1st day of Octo- 
ber, 1920. He remained at his work and did not get to his 
home until about ten o'clock that night It did not rain 
that day, but the widow testified that h&r hi^band was a 
"drenched man," This quotation from her testimony is 
found in this Court's opinion and it is apparently quoted as 
A fact in support of tiie claim. I have been a fishennan too 
long to be so credulous as to believe that Isaac H. t/Lorgteu 
was "a drwched man" six and one half hours after he got 
wet in the creek. Morgan called on Dr. M. P. Quinn in tlie 
evening of the next day and comi^ained of a ccdd and tvuises 
of his chest on the left side. The doctor treated him fiH- a 
cold in the head. It was not a stuUwm or a severe ccM and 
it cleared up in a few days and Mwgan returned to wwk 
on the 6th day of October. The doctor examined his cheat 
and he found no fractured ribs, no complicatirais, nothing 
(wtaide of soreness. He found no recent evidence of inter- 
nal or external injmy to the chest, but he knew that Mor- 
gan had an asthmatic condition prior to the date «f the 
accident. Morgan called on the doctor only twice, to wit, 
on the second and on the fifth of October. He had no fever 
at any time; he developed no temperature. "He had a 
slight cough on the 5th of October and said he thooj^t 
he was able to return to work" and Dr. Quinn thouj^t so 
too. He had returned to hia normal condition. He worked 
until and including the 27th of October, a period of twen^- 
two days. Then Dr. Quinn was called and saw him at Ms 
house. He then "had a pain in his left chest and his cough 
with bronchitis," and the doctor thinks a slight ideurisy. 
In the doctor's examination, we find: "Q. Was this pain 
in his chest or cough due to any traumatic condition 
A. No, sir. I would not say it was due to trau- 
matic condition, indirectly it was." He had brondiitis aad 
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pleurisy on the 27th of October and the cold in his h«ad 
vraa dear at that time. Dr. Quinn treated Morg:an again on 
the 29th of October and agnin on November 1st, and ecm- 
tinuously thereafter until Morgan died of bronchial imeu- 
monia on the eleventh day of November, 1920. 

As we go along -we will quote frcm the Doctor's testi- 
mony. "Q. At any time during those treatments, or sub- 
sequent to it, was Uiere any discussion ever had with you as 
to whether this man's death was due to natural causes or 
accidental causes, whereby a clium could be made for cwn- 
pmsation? A. Yes, sir. Mrs. Morgan brought up the sub* 
ject, — ^I thoo^t in my opinioo it was the cause of his death, 
indirectly, and caused an ex^geration of his whole condi- 
tkm and indirectly it was responsible. Q. Indirectly re* 
sponsil:^? A. Yes, sir. Q. The question of pttemrnmia 
development, will you state whether or not that is of short 
duration or somewhat lengtiiy periods elapse? A. From 
the time of the injury? Q. Pnnn the cause of su^ trouble 
to its developing a fall case of pneumonia? A. That is Of 
slKot duration. Q. State whether or not the period that 
elapsed between the first of October when he got tiiis wetting 
and the 27th of October was not too long a time el^wed 
in whidi pneumonia would develop as a result of the wet- 
ting? A. Yea, as a result of the wetting. Q. You state 
you believed, indirectly, the accident of October Ist had 
something to do with pncmncnia from which he died. 
A. Yes, sir. Q. Is it true that such long periods of time 
elapsing, as given in l^e history of this case, is a most un- 
usual period in which this dsease can develop? A. It is 
umuBUfll but I stated this man had pleurisy and his pneu- 
monia waa secondary to his pleurisy. I am: not saying that 
his pneumonia came from the injury. The pneumonia canw 
secondary to his bronchitis sad pleurisy. Q- What charac- 
ter of inenmonia did this man have ? A. Bronchial paeu- 
mooia. Q. Is that due to traumatism, or is it due to the 
eardinary progress of disease? A. To the ordinary progresA 
^dncassL Q. No trauma whatever? A. No, sir. Q. Tha 
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character of pneumonia that he had? A. No, sir. Q. Can 
you state whether or not traumatic pneumonia would neces- 
sarily have to develop immediately upon injury or within 
a very short period afterward. A. Within a very short 
time. Q. In what period would you say pneumonia would 
have to develop? A. Seventy-two hours. Q. In this case 
you have a history of lapse of time from the 5th of October 
to the 27th of October. A. Yes, sir. Q. Do I understand 
you to say that was too long a period to elapse? A. If 
there were not sufficient germs enough - I am not stating 
his pneumonia was caused by the bruise to his chest, I am 
stating his pneumonia was secondary to his bronchitis Mid 
pleurisy and I think the pleurisy was brought on indirectly 
from the blow to his chest. Q. Does traumatic pleurisy 
develop shortly? A. Yes, sir. Q. Would it have to de- 
velop in the same period or less period. A. I am stating 
this man was asthmatic and was predisposed and that is 
very probable a factor causing his pleurisy. Q. To what 
extent was it a factor ? A. His lungs were in a lowered 
condition and his resistance was not up to the standard." 
Doctor Quinn had not seen Morgan for three weeks after he 
had gone back to work, and this follows in the examination : 
"Q. Will you state whether or not that is not some evidence 
of the fact that the condition which arose from the wetting 
iiad disappeared and if he had pneumonia developing later, 
it may not have been due to some other cause not connected 
with the wetting. A. It is possible. I would not answer 
that it was not. Q. You could not say that it was ? A. No, 
sir, Q. What is your best judgment as a physician? A. As 
I said before 1 think it was indirectly due to his bruise of 
the chest, considering the condition of the man previous 
to his injury." 

And because Doctor Quinn swore that he thinks there 
is connection indirectly between the injury and Morgan's 
death, this court holds that the award of the compensation 
board is supported by competent evidence. Doctor Quinn 
treated this man as his private patient during his last ill- 
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ness. He gives no history of the case as he might have 
gathered it from his patient during the three weeks that 
elapsed between the 5th of October and tJie 27th of October, 
1920. Nor does he give it as his professional opinion that 
the pneumonia "most probably came" from the result of the 
accident. I think this case is controlled by Fink v. Shelden 
Axle and Spring Company, 270 Pa. 476. The doctor is by 
no means positive of any opinion connecting the acci- 
dent with the man's death. He does not say it is a case 
of traumatic pneumonia or traumatic pleurisy from which 
the pneumonia resulted. He only thinks that "indirectly" 
the accident had something to do with the man's final taking 
off. Neither his testimony nor the testimony of Doctor 
Wame supports the conclusion that pneumonia is traceable 
back to the accident as a natural result therefr(Hn. The 
testimony lies in the realm of fancy and is in my opinion 
insufficient to support the award of compensation. In this 
case Morgan died from some other cause than the injury. 
in which case compensation is not allowable, (f) Act 1915, 
P. L. 736. 1, therefore, respectfully dissent fiom the judg- 
ment entered in this case. 



Jenkins vs. MiUward 



Tenancy by courtesy - Act April 8, 1883, P. L. 916 - 
Assessment. 

At common law four things were essential to a tenancy by curtesy, 
namely, marriage, actual seizcn of the wife, issue and death of the 
wife. The act of April 8, 1383, P. L. 316 provides that iesue is not 
necessary if issue would inherit. Nor is actual seizen of the wife 
necessary, but the right to recover immediate possession of the es- 
tate during coveiture must exist. 

Assessments and payment of taxes dj> not prove title, but are 
circumstances tending to support a c^aim of possession. 
Issue. No. 419, Septembei- Teim, 1921. 
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J. H. Gairahmi, for ^daintiff . 
R. P. Swank, for defendant. 
KOCH, J. November 14, 1931. 

Partition proceedings were be^un in the Orphws' Court 
in the estate of Thwnas W. Williams, deceased, late of the 
borough of Mahanoy City, and that court certified to this 
court an issue to try the foUowingr queErtion of fact, to wit: 
"Whether or not Gwennie Jenkins has acquired the entire 
title and right of possession to lot numbered seven (7) in 
block numbered twenty-nine (29) on the map or plan of 
Mahanoy City, Schuylkill County, Pa., and the premises 
thereon erected, being the heua^ numbered 724, 726 East 
Centre Street, by reason of adverse possession of hersotf and 
those under whom she claims titie ?" 

The said Thomas W. Williams died testate tm or about 
the22nddayof August, 18ii»&aBd by his will dated August 17, 
1889, bequeathed to his wife, "Mary Ann Williams, her heira 
and assigns all" hia property "so long as she bears his name." 
Hia will further provides that, "In case of the deatii at the 
said Mary Ann Williams, then all the property remaining 
shall be equally divided, share and ^lare alike, between all 
the children of Thomas W. Williams and Mary Ann Williams, 
and Ann Williams, child of Thomas W. Williams and Sophia 
Williams, deceased, is to have ao equal share with all the 
other children of ThtHnas W. Williams and Mary Ann Will- 
iams." 

Thc»nas W. Williams wis survived by the said Ann 
Williams, who was a child by his first wife, and also by his 
widow, Mary Ann Williams, and his four children on her 
body begotten, to wit: Margaret Jane, William Thomas 
Gwennie and Ruth. His children by his second wife were 
all minors, the eldest being only 11 years old. The will fui-- 
ther provides : "And the property shall be in the hands of 
his beloved wife, Mary Ann, so long as she bears his name, 
and, in case of her intennan-ying again, then she is to h«w 
but a child's share. 

The said Mary Ann Williiuns married one Harry Lewis 
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m the year 1894 and ttiereupon ihv to«konlx a ohtid'H dMfft itt 
said real estate and bacame » teaaat in oontmoil «itk aft 
of the said five abore-iwmed childmn of flKmas W. WiU^ 
iams. The said AnDWiUiaiu married LinoidDMUlwai^ the 
defendant in thb oaic, on the 24ttarof October, ISM ea& AM 
about two years and live months later. About a year a£t«r 
bis wife's death, the said Lhuwln Mllkmtnt moved t» Jnrsvy 
City, and still resides these. The wid<w «< ttie Mid ThwMM 
W. Williams continued be bear hia ooau, idttiO(«h dw mar' 
lied iiaiTy Lewis in 1894, hut the hv«d with- Utary Lewhl 
tor only about a year and a. haU. Her own diiJdna- bdiHg 
minovB, she became their gucrdiaB In 1805. She ea w flBfct 
sale control of all of the testator's property trata the Arte 
of his death until she died in October, 1919, haviniF t^OdveA 
all the rents, issues and profits thereof and hsvinx pail ttM 
taxes, water raits, insuranoe and repain. Ate ttwd ia one 
of the houses op to tiie time of her death and aev«r ma- 
eounted in any way te tile sadd LiBeotn MmwsiRt ov to wy 
of her children for any of the rents, Issues and poaiXiGft «( 
the estate. MiUward claiiM that he neror knew of Iffi-s, 
WiiUsma re^marriage until after her deatli, and- ttuct fsir a 
pcried of tw^ity-fbur ox twenty-ftre yea^, whUat hd has 
been livli^ in Jersey Ci^, he knew nothing 6t and f^AW 
himself no concern whatever about the ^ropstfy. It Wde 
diown that tiie taxes on the vtvperty for the y«a», 191% 
1914, 1915, 191fi, X917, 191«, 1&19 and 1920 were assessed 
in tin name a£ Mary Ann Williams^ but ^iar to 1913 the 
property was assessed in the nune of the estate of Thomas 
W. Williams. Roy Morg^is, who married Ruth WilliaiAs, 
eolleeted the rents after' Mrs. WilUaraiEi, or Liewis, died i» 
1919-. He aptdied them to water rents, taxes, re]E>aif» dMd 
fire insurance until the property was sold by the sheriff 
in 1920. Sometime after the deattl of 9i&s. Lawfe, a^ judg- 
ment was altered in this court against her four ohildlKHi'r 
their interests being equal as the heirs ai^ dBviseses of 
their deceased parents. In due- coarse- execution' was isBCMd 
and' the pnc^iaty was sold by tlie sheriff and^ purchased^ by 
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Gwennie Joikins, the plaintiff in this esse. Gwennie 
Jenkins is one of the said four children. She has collected 
the rents, issues and profits of the property and held and 
managed it as her own ever since she received the sheriff's 
deed in October, 1920. And she now claims to be the sole 
owner of the property, and undoubtedly she does now own 
by virtue of the sheriff's deed, all the title that was in her 
mother at the time of her death and aJl the titie that was 
in herself and her sister?, Margaret and Ruth, and her 
brother, William, at the time of Uie Sheriff's sate. But she 
now claims also, by adverse possession, all the title that 
Lincoln Millward acquired under the law, if any, when his 
>vife died in 1894. We submitted to the jury the question 
of her claim by adverse possession and they found in her 
favor. 

It does not appear whether the wife of Millward died 
before or after the marriage of Mrs. Williams in 1894. But 
that is important. If Mrs. Millward died before Mrs. Will- 
iams married Harry Lewis then Millward did not become 
a tenant by curtesy because his wife was not then seized 
of an estate of inhei-itance. She could not become seized 
of an estate of inheritance until the widow of Thomas W. 
Williams married or died, because the will gave Mrs. Will- 
iams an estate for life or until she re-married. At common 
law four things were essential to a t^iancy by curtesy 
namely, marriage, actual seizen of the wife, issue and death 
of the wife; 2 Blackstone 126 ,127. But issue is now no 
longer necessary in Pennsylvania, if issue would inherit: 
Act 8th April, 1883, P. L. 316, 8 Purd. 1996, plac. 4. Nor 
is actual seizen of the wife necessary in this state. But the 
right to recover immediate possession of the estate during 
the coverture must exist: Biandmeier v. Pond Creek Coal 
Company 219 Pa. 19 ; Sandeis' Estate 41 Superior Court, 77. 
Millward married Ann Williams in 1891 but it does not ai>- 
pear where he lived wiih liis wife - in what house or on 
what street - up to the time of her death in 1894. So far 
as the evidence goes, tenancy by the curtesy in MUlwwd 
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is not made out, assuming that his wife died after Mary 
Ann Williams married in 1894, the conclusion is that he 
became tenant in common by the curtesy. However, under 
all the facts and circumstances in the case, the case was for 
the jury. The occupation of the premises by Mrs, Lewis 
was open, continuous, notorious, uninterrupted and exclus- 
ive, at least, so far as Millward was concerned from 1894 
to 1919, a period of twenty-four or twenty-five years. Where 
such facts appear the case is for the jury. 

"Every case must be judged by its facts. It is there- 
fore certainly the law that open, notorious and uninterrupt- 
ed possession of the whole by a tenant in common for twenly- 
one years, claiming the whole land as his own, and taking 
the whole profits exclusively to himself, is evidence from 
which a jury may draw the conclusion of an ouster and an 
adverse possession. The distinction is that it does not af- 
ford a legal presumption, which would entitle the court to 
withdraw the question from the jury, and instruct them 
that they must infer an ouster, but it constitutes a natural 
presumption, or is competent evidence, from which the jury 
may infer an ouster and adverse possession if not success- 
fully rebutted. But the question of fact must be determined 
by the jury, for it may appear from all the circumstances 
that the possession is not adverse, notwithstanding the long 
continued reception of the profits. Every case depends on 
its own circumstances, as to the strength of the conviction 
it produces, and hence it must be left to the jury under a 
proper instructicoi, to determine whether the fiduciary char- 
acter of the relation has been determined by a decisive act, 
or by a course of conduct bringing home notice to the party 
to be affected by it, of the change in the character of the 
possession. In the cases of express trust, or where there 
is a direct confidence created by the instrument, as between 
trustee and cestui que trust, landlord and tenant, mortgag- 
or and mortgagee, &c., the evidence to show a denial of the 
relation, will always have to be stronger to produce con- 
viction, than in those where the relation is less direct and 
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eoBAd«itiaJi. as between co-texiante :" Susquehaniui &c. Coal 
Cotnpany v. Quiek. 61 Fa. 328, 341. See also Rohrbach v. 
Supers, 212 Pa. 686; Bolton v. HamUton, 2 W. & S., 294, 
389 ; Canoon v. Jackson 252 Pa. 257, and Law v. Patterson, 
1 W. & S. l&i. We oouM not, therefore, affirm the defend- 
ant's fifth point and give bindinj; instructions in his favor. 
IlMice, we cannot now grant his motion for jud^ntent non 
obstante veredicto. 

One reason assigned in support of the motion for a 
new trial is the admission of the plaintiff's offer to show 
thltt tlw pn^ierty was assessed in tiie name of Mrs. Williams 
for the years 1913 to 1920 inclusive. We see jio error in 
tlut. "Asseeameitts and pajrment of taxes do not prove 
tiUe, but are circumstances tending to support a claim of 
pasBeasien :" James v. Bream, 263 Pa. 305. Besides, after 
w« admitt«d the offer, it was agreed by counsel, "That up 
t9 1913 the property was assessed in the name of Thtunas 
W. WiUiams and since that date in the name of Mry A. 
WiUiaiBS." See testimnny pages 38 and 39. 

Nor do we think it was an error to admit plaintiff's of- 
fer to show that after Mrs. Williams' son had left hcnne he 
sent money te>ber fi'(»n timeto time toassistherinmaintain- 
iaf tbe property and the family. The testimony was cor- 
roborative of tb« ctaiDSI that Mrs. Williams or Mrs. Lewis 
paid th* taxes, insurance and repairs and maintained the 
PMVerty up to the date of her death. 

The defendaant cwni^ias of our affirmation of all the 
plaiattffs poiats wh«i charging the jury and of our ans- 
wers toi tite defendant's points. A e&r^ol perusal and con- 
siderakHm of the points and answ»^ do not convince us of 
tbs cerrectBess ef the defendant's contention and we do not 
d«HD it noeeB^Lry to take ap the peiitts and answers son- 

ANI> NOW, NoifembeF 14, 1991, the motitm for judgment 
Boa ojbsiaats veredietot and the motum: f<»- a new trial are 
boti) omnrtUed and tiie prethonotarr is directed to enter jndg- 
raset in favmr of the plaintiff, upes payment of the jury fee. 
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Petition of St. JosejAi's Church 



Temporal affairs of a church - Rival factions - Kecesa- 
ity of repairs. 

He control of the temporal affairs of a congrregatloii, so far 
as they concern the real estate, is lodged in the congregation itself. 

If there be rival factions, the control rests in that faction which 
is lepreseotatiTe of the organised body in due soecessltm from the 
beginning. 

A congregation will be permitted to borrow mmey to make neces- 
aary repairs to church property. 

Petition to borrow. 

J. O. Adamson and O. E. Farquhar, for Petitioners. 
R. R. Koch and A. L. Shay, for objections. 
KOCH, J. November 14, 1921. 

On the 18th. of May, 1914, this court made an order 
transferrins: the le^al title of all the property of said church 
to the trustees of the said churach, the legal title th»«to- 
fore being in the name of the Most Reverend Patrick John 
Ryan, Archbishop of Philadelphia, deceased. The petition 
now before us is signed by Adam Kluchinsky, John Shu- 
kitis, M. Aukstakalnis, Adam Sadusky, Mike Bakarawicz, 
William Sadusky and William Kritchen and they aver there- 
in tiiat they "were duly appointed trustees by the said court 
and by the congregation of said church." But John Zer- 
noaky, who has been permitted to intervene in this affair, 
filed an answer, denying the averment, and said, "That the 
trustees appointed in 1914 by the said court are not now the 
trustees and that the said petitioners now claiming to be 
the trustees were never appointed by the court or by the 
congi%gation of said church and are not authorized to act 
for the congregation of said church." Zemosky further 
avers that those "so-called trustees are not in fact trustees 
of St. Joseph's Lithuanian R<Mnan-Catholic Church of Maha- 
noy City and have never been legally elected to said office." 
The petition was sworn to by all the said seven men who 



Dictzed by Google 



346 Petition of St. Joseph's Church 

claim to be the trustees of said church, and the answer 
was sworn to by Zemosky alone. 

Neither the petitioners nor the intervener offered any 
testimony either in support of the averment in the petition 
or in support of the intervenor's answer respecting the said 
seven trustees. However, as seven have sworn to the peti- 
tion and only one has sworn to the answer, we shall assume 
the petition to state the tiuth respecting this particular aver- 
ment, especially in view of the fact that the intervenor, by 
his Exhibit A attached to his answer, shows that ao attempt 
was made on the 18th of October, 1920. at a meeting of mem- 
bers of the congregation to remove the said seven men "from 
the said office of trustees," thereby, in effect, recognizing 
that they then were the trustees. Nor could the trustees 
appointed by the court be removed from office by the con- 
gregation or by any faction of the congregation. 

From the petition, answer and testimony, we find that 
the church edifice is greatly in need of repair ; that the esti- 
mated cost of such repair and improvements, and repairs and 
improvements to other property belonging to the congre- 
gation is $19,376.50 ; that the congregation is without suffic- 
ient funds to pay for such repairs and improvements and 
that the trustees gave due and timely notice by public adver- 
tisement and otherwise of a special meeting of the members 
cf the congregation to be held at eight o'clock on Wednesday 
evening, April 6th, 1921, at the parish house in the Borough 
of Mahanoy City "to pass upon the question of repairs to 
the church building and the cemetery, and the manner of 
raising money to pay for said repairs, and authorizing the 
trustees to enter into contracts for said repairs, of twrrow- 
ing money and of applying to the court for authority to 
borrow the same, not exceeding the sum of $21,000," and 
that in such notice they urged the members to attend tJie 
meeting. The evidence also shows that the meeting was 
called pursuant to said notice and was attended by 564 
members of the congregation. It was further shown that 
at that special meeting appropriate resolutions, based upon 
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clear and proper preambles, were adopted by unanimous vote 
of those ^eaent, directinfr, authorizing and empowering the 
eaid trustees of the said congregation "to enter into cod- 
tractfi for various repairs, •*• and to make all necessary and 
Ijraper ari'angements to carry the same into execution, and 
to pi'Dceed as speedily as possible to have said repairs com- 
pleted;" and to such end the trustees were directed aaid au- 
thorized to apply to this couii; "for peimission to borrow, the 
sam of Twenty thousand ($20,000.00) dollars, or so much 
thereof as may be necessary," and they were also empow- 
ered "to execute and deliver such security or securities for 
the payment of the *** loan as the court may oi'ect." It 
is thus made to appear that these trustees are not merely 
the inactive or passive holders of the title to the property 
of U)£ congregation in trust for its use, but that they are 
idfio active trustees of the congregation invested by it with 
enthority to exercise proper care over said property. They, 
therefore, stand in a dual capacity or relationship to the 
church property. 

From all that appeals in this case it is evident that 
the congregation of this church has been divided for some 
yesrs and is still divided, because of a contest an to who 
shall cmtrol the property for the congregation, whether it 
shall be controlled by the priest and those who take sides 
with him, or by the said ti'ustees and those who take sides 
with tiiem. 

It is beyond question that the control of the temporal 
affairs of this congregation, so f£ir as they concern the real 
estate, which was acquired many yeai's ago, as shown by 
the eonveyance referred to in the petition and admitted by 
the wiswer, is lodged in the congregation itself. 

If there be rival factions, the control rests in that fac- 
tioQ which is representative of the organized body in due 
SHBcessicKD from the beginning, und that faction is appar- 
ently lie one now here represented by t!ie seven petitioners. 
(Certain action taken by the pnest's faction, since the pre- 
a of the petition to us, itself acknowledged the exist- 
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ence of the said trustees and is a protest "gainst the grant 
of power to the said trustees to borrow the sum of 
$21,000.00." The intervenor and his faction have had es- 
timates made showing that the repairs to the church build- 
ing can be made at a cost not exceeding from $8000 to 
$10>932. If those estimates be cnrect, the trustees will be 
faithless to their trust if they expend $20,000.00 when an 
expenditure of only half that sum is necessary. But this 
faction, or the witnesses who testiiied in its behalf, do not 
have the same ideas as to how tlie church repairs should 
be made. The walls of tiie church have, by settling, become 
broken and cracked. The bricks are now drawn apart; they 
are entirely broken, and the cr»cks tliiis made are as large 
as an inch and a half wide. In the opiniiHi of some the 
church is in danger of collapse, if the floor be subjected to 
tiie weight of a large crowd. Tiw estimate of tlie tiiistees 
contemplates that ceitain portions of the walls, where they 
have settled and ai u cracked, are to '.te taken down nnd re- 
bv'it, whereas liiu ostimate of the otlmr factiou coniem- 
plates that the cracks shall be filled up with cement and 
plaster and that only a veneer shall be set on the outside 
of the walls after moving the thickness of one brick around 
the cracks in the walls. The great difference in the esti- 
mates is largely due to the differences in plans, materials 
and workmanship. But the bona fide exercise by the trus- 
tees of the discretion in them vested by l^e congregation is 
not subject to our regulation Mid control. 

The intervenor showed that his faction of the con- 
gregation has in its treasury over Four thousand dollars 
and that at a meeting called, which was attended by 607 
parishoners, each one present agreed to donate Twenty Dollars 
or more to pay for the repairs, but who the 507 parishoners 
are was not made known. If the intervenor and his friends 
really fear that the church property may be lost to the con- 
gregation if it be encumbered with a debt in the form of 
a mortgage or otherwise, they can reduce the chances of 
such loss very ai^u-eciably, if not entirely, but putting at 
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the disposal of the petitioning trustees their present cash 
fund, and also the alleged individual pledges of Twenty dol- 
lars or more each of the said 507 parishoners. What this 
congregation actually requires is peace among all its mem- 
bers and the recognition by all concerned of the lawful ri|4it 
of the congregation to properly care for the preservation 
or improvements of its property without interference fiMn 
any som'ce. 

The petitioners have attached to their petition a bc^d 
to the commonwealth in the sum of $21,000, signed by eadi 
of them and by six sureties, with a warrant of attorney to 
confess judgment. Bond is properly conditioned, and we 
know of no good reason for its disapproval if counsel will 
vouch for the sufficiency of the sureties. The 13th Section 
of the Act of 7th June, 1917, P. L. S95 does not make it 
requisite that such a bond must be in double the amount <^ 
all the moneys to be received. 

The diurch is undoubtedly in need of repairs and its 
condition is attended with too much risk for the safety of 
the congregation when they want to worship in it to war- 
rant the withholding of our apia-ovai of the petition for any 
longer time. 

The exceptions filed agEunst the petition by John Zer- 
nosky are dismissed, and counsel for the petitioners will 
draw up for the court's signature an ^^ropriate decree au- 
thorizing the proposed loan. 
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Kwetlouskie vs. Lehigh Valley Coal Co. 



I 301 Aet 1915. P. L. 738 - Injury while in 
ti •aofiiofwea.t. 

Section 301 of the Compensation Law of 1915, P. L. 790 iiTlini 
the employer liable for compensation 'without regard to negUgenee,' 
pt wid wi <»« accident occurs in the course of one's employntent and 
Ibc jojnry is not itseif intentionally or self-inflicted or nsnafil by the 
act of a third person with the intent of injury. 

It an employe is injured while performing a voluntary act in 
Hm anuse of enployment, the injury is compenei^e. 
Aflpeal frem Compsisation Board. No. S09, January Tost. 
2A22. 

O. W. Kaercber far appeal. 
KOCti, J. November 14, 1921. 

In the appeal from the award of the referee, the i»- 
JcnftMtt ApecUied the first, third and fourth finding ct fact 
br <1^ reC^ee, afi not sui^iorted by the evideauie. The CflSD- 
tioB Board filed no opinim in this caoe, bat BJcnidr 
d «f it by an order reading as f olkvvra : "The ^dmg^ 
of fact and conclusion of law of the referee are afOrjned 
JtmA tJbe appeal dismissed." The findings of fact referred 
to fine a» follows: 

1. The claimant, a young man, had been in the enqiky 
of the defendant corporation for a period of some years ^rier 
to December 3, 1920, in and about its Packer Number 2 CoU- 
iery, which is situated in Schuylkill County. Pa. On the 
date above named he was assigned to load coal into mine 
cars in the East and West Mammoth, Bottom Split, Gang- 
way. He had loaded his first trip of four, five or six cars 
until about 9.45 A. M. and then went out of his gangway 
and told the motorman that his trip was loaded, and that he 
should pull it out and place an empty trip for him^ He got 
on the trip that the motor was taking out of the Holmes 
Gangway, and helped the conductor to couple the cars. He 
remained on the motor and as it was taking this trip out. 
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it jumpei the trade in a curve and the claimant's Mt leg 
wu caught between the mine timber and the motor and 
tcTE&ly squeezed. 

"3. The employees of the colliery were not anwtaed to 
titte on the motor, although many of them do so. Notiet 
was idaced immediately over the colliery door ^^ere the 
ram alter. This notice reads,- 'Notice: Only BiotDEmm 
and condoctors are allowed to ride on t^e motor.' This m- 
tiee was pat up about four years ago. An electric light 
was close to it; but the notice was so blackened that it was 
difficult to see or read. The claimant had not woi^ad ia 
this gangway before the day in question. He was never 
ttH by any one not to ride on the motor. 

"4. The claimant was injured on the premises of his 
employer while in the act of furthering the latters baac- 
ness ther«on." 

This apipears in the claimant's testimony: 

"Q. After you told the motorman that your cars were 
loaded, what did you do then ? A. I grot on the motor to 
help the conductor to get the cars out, to help get tilt trip 
out sff that he could iret an empty trip in for me. •** Q, That 
wm m part of your work; that was no part of yooE bun>- 
ness? A. I was an extra man there and I flgured that was 
my next job and I wanted to learn it. Q. You were hired 
t9 load ears? A. I was an extra man. Q. Who put ytm 
there as an extra man? A. Whittington. **•• Q. That 
diy you were put to loading cars and that was your employ- 
ment and nothing else. A. Yes, sir. Q. On that day you were 
net doing any work as assistant? A. I was helphig the 
awtwro a n out. Q. You volunteered that? A. Yes. sir. 
Q. That was not pwt of your duties? A. No, sir. Q. Whit- 
tingimi didn't tell you to do that? A. No, sir. Q. Vofam- 
tar^y yoa got on this motor for your own purpose to help 
get eat your cars ? A. Yes, sir, Q. Whittingtam didi^ 
Mi 70U to do that? A. No, sir." 

He sew no sign at the foot of the slope forbifktmar men 
tvrideen the motor. 
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Again: "Q. Why didn't you stay in where your cars 
were ? A. I had nothhig to do, - 1 wanted to work. Q. You 
were killing time until the motor came back with the trip? 
A. I never kill time, - my cars were all loaded. Q. You 
were waiting there until the motorman came back with an- 
other man's trip - you had nothing to do until the motorman 
faax>ught out tiiat other man's trip and went in for your 
trip? A. 1 had nothing to do, but we have to find some- 
thing to do because if the boss catches you laying around 
he will Gn you. Q. Then when he took out that trip you 
got on the motor to ride around ; you got on the motor to 
ride around the mines until he went in for your trip? A. I 
was working on the motor, Q, What were you doing? 
A. I was helping the conductor. Q. What was the 
conductor doing. A. He was learning me the job. 
Q. They had a motorman and conductor on that motor 
didn't they? A. Yes, but I was learning the job. 
Q. They had a motorman and a conductor on that 
motor? A. Yes, sir. Q. The motorman runs the motor 
and the conductor takes charge of the trip? A. Yes, sir. 
Q. They are employed for that purpose? A. Yea, sir. 
Q. A full comi^ement of men to run that motor uid take 
care of the trips - a motorman and a conductor ? A. That 
conductor was not hired as a conductor, he was hired as 
an extra man. Q. Isn't it a fact all necessary to take care 
of that trip were two men, - a motorman and a conductor? 
A. Yes, sir. Q. Only have to have two men on that trip? 
A. Yes, Sir. Q. They didn't need an extra man? A. No, 
sir. Q. Then for your own purpose you got on the motw 
and rode in and in coming back the motor was derailed? 
A. liot coming back, going in. Q. Going away from the 
place of your work? A. Yes, sir. Q. Going in a different 
gangway? A. Yes, sir. Q. And the work that you did 
that day, working in the breast, loading coal, did not re- 
quire you to ride on the motor at any time? A. I was 
never told to keep off the motor. Q. Did it require you 
to work on the motor at any time, the work you were on- 
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ployed to do that day in the gan8:way? A. Sure not. •••*• 
Q. On the 8rd of December, irau were placed in this breast 
to load cars ? A. Yes. sir. Q. Your duties were to load 
coal from the chutes to the cars? A. Yes, sir. Q. Your 
duties in loading cars did not require you to go into the 
West Holmes gangway to let the motorman know your cars 
were loaded? A. I wasn't in there. I was sitting by the 
bench and I told him my trip was loaded and he was going 
into the other gangway and I helped him to get the trip 
out. Q. Weren't you sitting on the bench in No. 40 tunnel 
and jumped on the motor as it went out? A. I walked 
down to the motor and got on it. ••**•• Q. Do I undei^ 
stand that you had one trip loaded and you had another 
one to toad? A. Yes, sir, as soon as they took that one out. 
Q. Who was to take the trip out? A. The motorman and 
the conductor. Q. Was that the motor that you were on 
when you were injured? A. Yes, sir. Q. When you were 
sent in there to load the coal were you told not to get on 
the motor and help take the trip out? A. No. sir." His 
injury injury resulted in the amputation of his left leg 
above the knee. 

John Dunleavy, who was motorman that day, testiAed 
that "lots of fellows get on the motor," and that the loaders 
help the motorman on trips once in a while and help tiie 
motorman out. The following is found in the motorman's 
evidence: 

"Q. It was not going in the direction of his trip? 
A. No, sir. Q. It was going in an opposite direction? 
A. Yes, sir. Q. Did he tell you anything about his trip 
being loaded? A. Yes, sir. Q. It would be the same 
time if he had waited until you came out with his trip? 
A. Yes, I suppose it would. Q. When he was riding with 
you he was riding for his own purposes in an opposite direc- 
tion from his own cars? A. Yes, sir. Q. The fact that 
he rode with you did not speed up his work or help him in 
any way? A. No. sir. Q. It would have been the same 
time if he had sat on the bench and waited? A. Yes, sir. 
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Q. Didn't you see notices posted around the mines for- 
bidding employees to ride on the motor? A. Yes. sir. 
Q. That was before this accident? A. Yes, air, Q. 'Hiere 
is a notice posted at the foot of the slope? A. Yes, sir, 
that was where we started out in the momins- Q. Every 
man entering in there passes by that spot where the notice 
was? A. They pass the foot of the slope. Q. And going: 
out every night they pass that way? A, Yes, sir, Q, That 
notice was in a frame? A. Yes, sir. Q. You knew about 
that notice being there? A. Yes, sir. Q. And notwith- 
standing that notice you let this man ride on the motoi ? 
A. Yes, sir. Q. You had a conductor with you on that 
motor, didn't you? A. Yes, sir. Q. That was all that 
was necessary to run that trip, the motorman and the con- 
ductor? A. Yes, sir. Q. There was no occasion for 
William Kwetkauskie to get on that trip to operate that 
trip? A. No. sir. Q. You had a full complement of men, 
all that was necessary to run that trip? A, Yes, sir, Q. AU 
he did was nothing more than get on this motor for his 
own purposes, to get on there to ride in and come out again 
while you were removing this tiip of this other man? A, Yes 
sir, Q, He was not doing anything for the company, he 
was riding for himself, just killing time? A. He was help- 
ing the conductor. Q. In what way was he helpincr the 
conductor? A. He was coupling the cai's. Q. The con- 
ductor could have done that? A, Yes, sir, Q, He was not 
paid to do that work? A, No, sir. Q. The conductor 
was paid to do that work ? A. Yes, sir, Q. That was not 
part of Kwetkauskie's duties around there, as far as you 
know, to couple cars? A. No, sir, Q. That was Rorow- 
sky's work? A. Yes, sir. Q. Two men can couple and 
connect the cai-s quicker than one man? A. Yes, sir." 

John Borowsky, who was conducting the motor, tes- 
tified that when he (Borowsky) loaded cars he assisted the 
motorman to take trips cut, bul not oiten; that as soon 
as the claimant's trip was loaded he came out and told Uiem 
they could come in and bring out the loaded tiip and take 
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an empty one in. and that they were goin^r in an opposite 
direction from where Kwetkauskie worked. We will quote 
from Borowsky's testimony as follows: 

"Q. There was nothing for him to do on that trip? 
A. He went out to help me oouple up the trip? Q. He 
was not employed to do that? A. No, but it was a good 
chance for him to leam the job. Q. In other words, he 
just volunteered to do that? A. Yes, sir." 

Again: "Q. You don't know why Kwetkauskie got 
on there do you, you were there to assist Dunleavy, were 
you not? A. Yes, sir. Q. It was your job to coui4e up 
the cars ? A. Yes, sir. Q. You and Dunleavy were run- 
ning the motor, taking in the empties and bringing out the 
loaded cars? A. Yes, sir. Q. That was your work? 
A. Yes, sir. Q. And no one else so far as you know was 
em|4oyed to do that? A. No, sir. Q. That is all they 
employed, a motorman and a conductor? A. Yes, sir. 
Q. And when Kwetkauskie got on the motor he got on 
for his own puiTX)ses? A. He got on to assist me." No 
one asked Kwetauskie to get on the motor to assist. 

Harry Whittington, the boss, testified that Kwetkaus- 
kie bad been employed as a driver, but on that 3rd day of 
December, 1920, they put him at loading cars, but that did 
not require him to go on the motor or do any work on it. 
Also that employees have all been told to keep off the motor, 
excepting motorman and conductors. The notice posted in 
the mines, in a frame, reads, as follows : "Only motormen 
and conductors are allowed to ride on the motor." It has 
been posted for a long time. He further testified that Kwet- 
iiauskie's duties did not require or take him to the scene 
of the accident, the West Holmes Gangway, where the motor 
was turning into. Kwetkauskie was woi-king in the west 
and East Mammoth, Bottom Split, Gangway, whereas he 
was in the West Holmes Gangway when he was injured. A 
n«^ which was introduced in evidence is not attached to 
the evidence, so we cannot see that. As the map or blue 
print is part of the evidence in the case it should have been 
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attached to the record in the case. 

However, the map is not essential to our understand- 
ing of this case, and we have quoted enough from the evi- 
dence to show that it supports the Ist and Srd findings of 
fact, and it also suj^rts the 4th, for it is entirely dear 
that "the claimant was injured on the premises of his em- 
ployer while in tiie act of furthering the latter's business 
thereon." The claimant's injury may have been due to his 
own negligence, but the 301st section of the Compensation 
Ijaw of 1915, F. L. 738 makes the employer liable for com- 
pensation "without regard to negligence," provided the acci- 
dent occurs in the course of one's employment, and the in- 
jury is not itself intentionally self-inflicted or caused by the 
act of a third person with the intention of injury: Gurski 
v. Coal Company, 262 Pa. 1. When the claimant was injured 
he was "actually engaged in the furtherance of the business 
or the affairs of the employer," althoug^i he was not employ- 
ed to do the particular kind of work that he was then doing. 

In Dzikowska v. Superior Steel Company, 259 Fa. 578, 
Dzikowska, during a short interval in his work while await- 
ing the arrival of material with which to work, struck a 
match to take a smoke and accidently set Are to his clothing, 
so that he was fatally burned, and it was held that he was 
injured in the course of his employment and compensation 
was aJlowed. 

In Blouse v. Delaware L. W. R. R. Co., 78 Superior 
Court, 95, the claimant was employed as a door tender in the 
defendant's mine. He got on the motor to go for his dinner 
pail in another part of the mine, as he was in a hurry, and 
was caught by a passing car and injured, and the injury was 
compensable. 

In order that an injury might be compensable it need 
have no direct casual connection with the particular work 
the employe was engaged to do. Where cme is injured in 
the course of his employment at a place other than that 
where he is to work, the injury is compensable: Granville 
V. Scranton Coal Company 76 Superior Court, 335. 
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If injured, when performing a voluntary act in the 
coui-se of his employment, the injury is compensable: Sig- 
Im, et al. v. Armour & Co., 261 Pa. 30. 

The case of Kuca v. Lehigh Valley Coal Company, 268 
Pa. 163, is urged upon our attention, but we can see little 
similarity in that case to the one before us. In the Kuca 
case the defendant not only left his regular employment 
but went to another part of the mine. He went to a section 
of the mine that had been abandoned and there caused an 
explosion. Neither duty nor business took him to the scene 
of the accident, and he was in no way engaged in the fur- 
therance of the business or affairs of his employer. Nothing 
in the nature of his employment required his presence where 
he was injured, whereas in this case the claimant was where 
liie mines were being operated and was engaged in further- 
ance of his employer's business. 

AND NOW, FEBRUARY 20, 1922, the exceptions are 
dismissed, the award of compensation is affirmed and Uie 
Prothonotary is directed to enter judgment in favor of the 
claimant and against the defendant at the rate of Twelve 
dollars a week for a period of two hundred and fifteen weeks, 
to be computed from the 13th day of December, 1920. 



Le Jeune vs. Lieblich 



Foreign attachment - Act of June 21, 1911, P. L. 1097 - 
Non-residence. 

The Act of June 21. J911, P. L. 1097 provides that a writ of 
forei^ attachment may be issut'd against the real or personal estate 
of a non-resident not within the county when the writ issues. 

Motion to quash. No. 443, November Term. 1921. 
J. W. Moyer, for plaintiff. 
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J. H. Sotbstein, for defendant. 
BECHTEL, P. J. November 14, 1921. 

This is a motion to quash a writ of foreign attachment 
issued in this case. It is claimed that the record does not 
aver that the defendants aie non-residents or that they were 
Bot within the county at the time of the issuance of he writ: 
The Act of June 21, 1911, P. L., 1097, inter alia, provides; 
"A writ of foreign attachment in the fonn aforesaid may 
be issued against the real or pei'sonal estate of; (a) any 
pa-son not residing within this Commonwealth and not being 
within the county in which such writ was issued at the 
time of the issuing thereof." "The provisions of the stat- 
utes governing writs of foreign attachment must be strictly 
followed. "Melloy vs. Burtis, 124 Fa., 161. Locke Regulator 
Co. vs. Canavan, 221 Pa., 366. 

It is also contended by counsel for plaintiff that since 
the caption of the declai'ation filed in this case contains the 
following: "Chai'les D. Leiblich and Joseph Leiblich, non- 
residents ;" that that is an averment that the defendants are 
non-residents. We do not think this is sufficient. The cap- 
tion is not part of the affidavit for that begins with para- 
graph one in the usual form. 

In addition to this, there is no averment in the decla- 
ration that defendants were not within the county at the 
time of the issuing of the writ. Further than tnls, there 
was no affidavit filed prior to the issuing of the writ upon 
which it was based at all. There was a simple plaintifTs 
declaration filed in this case in the usual form and a prae- 
cipe filed for the issuing of a writ of foreign attachment. 
"The burden of pi'ovin^ non-i-esidence unquestionably is up- 
on the plaintiff. It is an essential averment in his state- 
ment of claim to whicli he must make affidavit, and 
is an absolute requirement under the statute to found jur- 
isdiction." 

And Now, November 14, 1921, the motion is hereby 
granted and the writ of foreign attachment is hereby quash- 
ed and the lien thereof dissolved. 



Dictzed by Google 



O'DoNNBLL VS. Lehigh Valley Railroad Co. 



O'Donnell vs. Lehigh Valley Railroad Co. 



Compensation - Character of employment - Burden <rf 
proof. 

In determining wlicthrr the deceased, at the time of his death, 
Tvae cn^a^ed in interstate comnierce, the character of the employ- 
ment, in re'aticn to commerce may be adequately tested by inqniring 
whether, at the time of the injury, the employe was engaged in work 
flo closely connected with imeretate transportation as practically to 
b« a part of it. 

One asnert'nf^ a cl^m or remedy against a railway company un- 
der a state workman's compensation law, (trowing out of an occurrence 
in which there are constituents of interstate commerce, is chaifr^d 
with the burden of proving that the employe was, at the time of 
the injury, actually engaged in intrastate commerce so as to avoid 
the application of the Federal Employer's Liabi'ity Act. 
Af^ieal from Compensation Board. No. 500 1-2 September 
Term, 1921. 

D. W. Kaercher, for appeal. 
BERGER, J. November 14, 1921. 

This ap^al from the disallowance of conipensation by 
the Board, raises the Federal question whether or not the 
claimant's decedent was engaged in interstate commerce at 
the time of his death ; hence the decisions of. the United 
States Supreme Court are controlling. The pertinent facts 
are these. The defendant was a common carrier, and oper- 
ated a train known as No. 510 engaged in interstate com- 
meroe between Pittsburgh, Pa. and Phillipsburg, N. J. On 
June 1. 1920, engine No. 1676, then at Hazleton, Pa., was 
assigned to haul this train fivsm Mount Carmel, Pa., an 
intermediate point, to Phillipsburg, N. J., leaving Mount 
Carmel at 5.10 P. M. O'Donnell, the claimant's husband, an 
engineer in defendant's employ, was then ordered to t*ke 
engine No. 1676 from Hazleton to Mount Carmel for the 
purpose of its assignment, and after its delivery for that 
purpose, was to assist at moving a freight train containing 
interstate shipments. On the way from Hazleton to Mount 
Carmel on June 1, 1920, about 9.30 A. M., engine No. 1676 
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left the track and so injured O'Donnell that he died in- 
stantly. 

The appellant contends that since engine No. 1676 
would have reached its destination in Mout Carmel at about 
10 A. M., the possibilities of an immediate assignment of 
it before it was to be attached to train No. 510 leaving 
Mount CaiTOel at 5.10 P. M., were such as to break the con- 
tinuity of the interstate service to which it was assigned 
so that the determining factor of the employment of the de- 
ceased at the time of the fatal accident was that the engine 
was then, - - speaking merely with reference to its imme- 
diate movement, - - engaged in intrastate commerce. In 
determining whether the deceased at the time of his death 
was engaged in interstate commerce, we must be guided by 
the test stated in Southern Pacific Company, Petitioner, v. 
Industrial Accident Commission of the State of California, 
et al., 251 U. S. 258, 64 Law ed. 258, that: "The character 
of the employment, in relation to commerce, may be ade- 
quately tested by inquiring whether, at the time of the in- 
jury, the employe wa.s engaged in work so closely connected 
with interstate transportation as practically to be a part of 
it. Pedersen v. Delawai-e, L. & W. R. Co. 229 U. S. 146, 151, 
57 L. ed. 1125, 1127, 33 Sup. Ct. Rep. 648, Ann. Cas. 19140, 
153, 3 N. C. C. A. 779 ; Shanks v. Delaware, L. & W. R. Co. 
239 U. S. 556, 558, 60 L. ed. 436, 438, L. R. A. 1916C, 797, 36 
Sup. Ct. Rep. 188; New York C. R. Co. v. Porter, supra; 
Kinzell v. Chicago M. & St. P. R. Co. 250 U. S. 180, 133, 68 
L. ed. 893, 896, 39 Sup. Ct. Rep. 412." We must also apply 
the rule respecting the burden of proof declared in Philar 
delphia & Reading Railway Co., Petitioner, v. Marie E. Polk, 
U. S. Supt. Ct. Advance Opinions, 65 Law ed. 630, which is 
correctly stated in the syllabus to that case in this manner: 
"One asserting a claim or remedy against a railway company 
under a state workmen's compensation law growing out of 
an occurrence in which there are constituents of interstate 
commerce, is charged with the burden of proving that the 
employee was, at the time of the injury, actually engaged 
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in intrastate ctHnmercet so as to. avoid theajiplicatioi* of the 
Federal Employera' Liability Act." 

In the awIicatioB of th^e pranciples to tiie uxriiaputed 
facts, we are irresistibly l«d to the conclusion tfaatitltft 
claimant's decedent at the time of his; death was engaged 
in interstate conuiKree; hence- the exoefiaaa& must be di»- 



And now, Novembw 14, 1921, ezcepdona dianiissed and 
the order of the Gompnwatiair Board disBllowinK' conipHE< 
aaticHt is affirmed. Judgnsesit ia directed. t» be' entaced in 
favor of tiie defendant upcm Hx: ordor of the Con^Knaation 
Board. 



Rutheniao Greek CathoUc CoDgi^efration vs. F(^^ 



Questions not in {feedings - Benefits of contract - Col- 
lateral aitack. 

Questions which are not raised in the pleadings cannot be raiaed 
on the trial. 

When the plaintiff receives the bonefits of the contnat he cannot 
defend on the ground of ultra viiiea on part of the plaintiff. 

The right of the plaintiff to exercise corporate franchise cannot 
be attacked collaterally. 

Motion for new triai. No. 182, January Term, 1921. 
M. J. Ryan, for motion.. 
Burke & Burkes ccmtra. 
BECHTEL, P. J. November 14, 1921. 

In this case the def«id«it. moves the court for a nvff 
trial and judgment n. o. v. for the followios. reaaMia: 

First.*' The refusal by- the court of defendant's -motion 
for a oompulsory nonniuit. 

Second:- Befusal of the court of defendant's pMtii that 
uadev all the evidence the verdict should be for tiie d^ead- 
ant. 
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Third :- Additional reasons to be filed in the charge of 
the court and testimony are written out and lodged. 

So far as the record discloses, no additional reasons 
have been filed. There is but one question involved in this 
case, which is stated by counsel for the defendant as fol- 
lows : Can a corporation acting ultra vires recover on its 
contract? 

It is claimed by counsel for the defendant that ihe 
plaintiff corporation is engaged in conducting a general mer- 
chandise store in Centralia and that this is beyond the 
powers granted it by its charter. The affidavit of defense 
replying to paragraph "a" of the plaintiff's declaration avers 
that defendant has no knowledge that the Ruthenian Greek 
Catholic Congregation of the Assumption of the HcJy Virgin 
of Centralia is a corporation duly incorporated and demands 
proof of plaintiff's averment. 

Nowhere in the affidavit of defense is raised or sought 
to be raised the question which is raised by counsel for the 
defendant in his brief. Since this question is not raised 
in the pleadings, we do not think it proper to be raised on 
the ti'ial. Weiss vs. Sheafer, 12 Schuylkill Legal Record, 
209 ; Supply Co. vs. Larkin, 15 Schuylkill Legal Record, 414. 

Further than this, however, the jury have found that 
the defendant received the sugar in question and did not 
pay for it. Having received the benefits of the contract, 
we do not think he can defend on the ground of ultra vires 
on the part of the plaintiff. Birmingham Traction Com- 
pany vs. Seidell, 6 D. R. 414. In addition to this, we do not 
think that the plaintiff's right to exercise this corporate 
franchise can be inquired into or attacked collaterally. Er^ 
vine vs. The Lumberman's Bank Ca. 2 W. & S., 190 ; Coch- 
ran vs. Arnold, 58 Pa., 399. 

We are, therefore, of the opinion that on the state of 
the record in this case these motions must be denied. 

And Now, November 14, 1921, the motion for judg- 
ment N, O. V. and for a new trial is hereby overruled and 
the prothonotary is directed to enter judgment sur verdict. 
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Seaman vs. Mealey, et a). 



Judgment by default • Practice Act 1915 - Striking off 
pleadings. 

The Practice Act of 1915 does not provide for Uie entry of a 
judgment by default. 

Section 21 of the Practice Act of 1915 permits the court to strike 
from the record a pleading which does not conform to the provisions 
of the Act. 

When an affidavit oi defense is tiled but not served upon the 
pla.'ntiff or counsel the proper practice is to move to strike it off; 
judgment cannot be entered as if for default in filing an affidavit 
of defense. 

Motion for judgment by default No. 275, July Term, 1921. 
R. R. Koch and F. P. Krebs, for motion. 
R. J. Graeff. contra. 
EECHTEL, P. J. November 14, 1921. 

A petition was filed in this case, setting forth, inter 
alia; "That tlie summons issued on June 9, 1921, and was 
seiTcd on the defendants, together with the statement of 
claim on June 15, 1921. That on August 15, 1921, an affi- 
davit of defence was filed by the defendant, the Tamaqua 
National Bank. That no copy of said affidavit of defence 
was served on plaintiff or his counsel, nor has any been 
served t» the date of the filing of this petition and that. 
therefore, the affidavit of defence must be treated as a 
nuiUty. That the affidavit of defence must be treated as 
a nullity for the additional reason that it is not indorsed 
with an address within the county where all papers are to 
be served." 

Upon this petition a rule was granted on the defendant 
the Tamaqua National Bank, to show cause why judgment 
should not be entered against it and in favor of the plain- 
tiff as for want of an affidavit of defence. To this rule no 
answer has been filed. It will, therefore, be seen that the 
question before us is whether or not the affidavit of defence 
should be treated as a nullity for want of sei-vice and for 
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want of an address within the county where papers m^ 
be served. 

Our attention has not been called to any decisions of 
our hifirher courts governing this question. We are not un- 
mindful of the decisions in Luzerne County National Bank 
V. Staut, 26 D. R. 1098 ; Wright Wire Compiuiy v. Levi, 28 
D. R. 795 and Glover v. Errich 30 D. R. 720, in which it has 
kemihaid that t^e'filiag of an a£ftdavit of defence after ser- 
vice thereof in accordance with the provisions xif the act 
is ia nullity and in&uffittent .to ^tKvtnt the entry of judg- 
ment. It will be noted, however, that the Practice Act con- 
teins BO proviaieDB for the oitry of judgment for want of 
the ■eerrice of Ute affidaTrt of defence and fixes no time 
vntfain which the Aune must iae served. 

It will also be noted that Rule 3B, Article 5 of this 
court, requiring the affidavit of defence to be served on 
plaintiff or his counsel witliin ten days after the filing of 
the same, contains no provision for the entry of judgment 
in case of default. We are, therefore, of the opinion that 
the. affidavit of defence filed in this case comes rather with- 
in the^previeians of. Section 21 of the Practice Act, supra, 
which ^provides ; 

".The oourt, upon m^otion, m^ strike from the recoixl 
& .pleadiitg which does not ccHiCorm to the provisions of this 
act and may allow an amendment or a new pleading to be 
filed inxHi such t«nus as it may direct." 

Thisii^eading clearly does not ccnform to the provis- 
ions of the act. It has not beoi served and the notice of 
an address for the.filingof papers does not conform to the 
requirements of the act. Since, therefore, it is a pleading 
not. in eenformity with the provisionB of the Practice Act, 
it cl«arly comes within that«ecti<ni of the act above quoted, 
which,. it seems to us, was inserted to cover oases such as 
this. We are, therefore, of pianion that the plaintiff is not 
porsuizs his proper. legal remedy. 

-Aaad ^ow. .Novanber 14, .1921, the rule for judgment 
for want of an affidavit of defence, is herewith overruled. 
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Corruption of juror - Misdemeanor - Contempt. 
It is a giosa misdemeanoi' for any person to speak to a juryman, 
or for a. juiyman to pcimit any peison to converse with him respect- 
ing the case he is trying at any time after he is summoned and before 
the verdict is delivered. 

One who approaches a juror for the purpose of influencing his 
action is guilty of contempt, whether he succeeded or failed, or whether 
the juror declined to listen to him. 

To convict of contempt, the evidence should show acts or words 
which manifestly intended to influence a Juror. 
Rule for contempt of coiu't. No. 170, Mai'ch Term, 1921. 
Cyrus M. Palmer, for rule. 
J. B. McGurl and T. A. McCarthy, contra. 
PER CURIAM. January 2, 1922. 

During the trial of the above case last June it was re- 
poited to the trial judge that the respondent had approach- 
ed Arthur Romans, one of the jui-ors in the case, and had 
corruptly attempted to speak to him about it. The respond- 
ent denies the charge as broadly as it was made. 

The testimony of Arthur Romans, so fai- as it lelates to 
tlie conversation with Chaykowsky, may be briefly but cor- 
rectly stated in the following f oiin : 

Romans.- Chaykowsky came into my saloon just as 
usual and asked for a drink. I gave the drink and he says, 
"I hear you aie on the jury?" and I says, "Yes." 

Chayowsky.- How do you like it. 

Romans.- I don't like it veiy well. I would rather be 
at home. 

Chaykowsky.- 1 see you are on the railroad case. 

Romans.- Yes, I am on the I'ailroad case. 

Chaykowsky.- Can I see you a minute. 

Romans.- No; that is ail you want to know. 

Chaykowsky.- Well, it don't matter; we aie friends. 

Romans.- If we are friends we don't want to talk about 
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it. I didn't sf^ nothing to him after that. I walked away 
from him and then he went out. That is all he said. 

Romans is a Lithuanian but the conversation was in 
English, There were two other men in the bar-rown at the 
time Chaykowsky was there. Romans does not think that 
Chaykowsky's talk influenced his action as a juror; and he 
said that Chaykowsky gave no intimation of what he wanted 
to talk about. 

Chaykowsky testifled that he lives in Saint Clair and 
is in the butcher and store business ; that he does not know 
the defendants in the above case and was not interested in 
the case; that he went into Roman's saloon in the evening 
for a drink, got a drink and a cigar, and asked Romans the 
question, "You are on the jury?" and Romans said, "Yes;" 
that then he said to Rcsnans, "In any case you have?" 
and Romans replied, "On the railroad case," and that is 
all that was said. Chaykowsky further testified that he was 
not trying to influence Roman's action and did not intend 
to influence his action in any way, and that he did not wish 
to talk to him about the case and did not want to engage him 
in conversation about it. It seems the talk was only casual. 
Chaykowsky denies that he said he wanted to see Romans. 

Chaykowsky is well-known to two of us as a past in- 
terpreter in our Criminal court, and we know that he could 
have spoken to Romans in the Lithuanian language so tJiat 
the other two men in the bar room might not have under- 
stood the conversation, whereas the oonvereation was in Eng- 
lish. Only one of those two other men was called as a wit- 
nes but he said he heard nothing of the talk between Romans 
and Chaykowsky. The testimony is not sufficient to con- 
vince us that when Chaykowsky spoke to Romans it was 
for the purpose of corrupting or influencing Romans' action 
in any mannei" whatever as a juror. There is nothing to 
show that Chaykowsky knew either of the defendants on 
trial, or the prosecutor in the case, or that he had any inter- 
est in the so-called railroad case, or that he attempted by 
persuasion, promise of enti'eaty, or by any private means to 
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bias the mind or judgment of the juror as to the case pend- 
ing. But Chaykowsky's conduct, neveilheless, lies so near 
to the border line of embracery that it was sufficient to war- 
rant the issuance of the pending rule. It is the duty of a trial 
judge to guard as fully as possible againstanything that tends 
or may tend to render a trial partial, even in the least de- 
gree. Nothing should be permitted to interfere directly or 
indirectly in any manner whatever with the impartial ad- 
ministration of justice. We cannot say, however, that in 
this case the respondent can be held for either an overt or 
a constructive contempt of court. In Blaine v. Chambers, 
i S. & R. 172, Chief Justice Tilghman said, "That it is a 
gross misdemeanor for any person to apeak to a juryman, or 
for a juryman to permit any person to converse with him 
respecting the case he is trying at any time after he is 
summoned and before the verdict is delivered." But in 
that case, a brothei^in-law of the defendant had spoken to 
a juror and the juror said he had derived more information 
from the brother-in-law of the defendant than he had de- 
rived from the court or the jury. In the case before us, the 
juror derived no information from Chaykowsky, nor was he 
influenced by anything that Chaykowaky said, nor was any- 
thing that Chaykowsky said of an informing or persuasive 
character. Nor does it appear that what was said or done 
by Chaykowsky was intended to influence the action of the 
juror. Chaykowsky's guilt, if any, must be determined by 
what he said and did, or by whether what he said he influ- 
enced the juror, or by what he intended when he spoke to 
the juror. If he approached the juror for the purpose of 
influencing his action, he is guilty of contempt whether he 
succeeded or failed, or whether or not the juror declined to 
listen to him. See Criminal Code, 1 Purd. 945, plac. 20», 
and also In re Cuddy, 131 U. S. 280 ; Greason v. Cumberland 
Ry. Co., 54 Supt. Ct. 598. We find no case in which any one 
was punished for contempt of court for simply speaking to 
a juror. To convict <Hie of attempt in such a case the evi- 
dence should show actions or woi^s manifestly intended to 
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influence a juror, and the evidence in this case does not 
satisfy us that Chaykowsky intended to influence Romans' 
action as a juror. 

AND NOW, JANUARY 2nd., 1922, the rule is discharg- 
ed and the county is directed to pay the coats. 



Estate of Williiim Buechley, Deceased. 



Testamentary capacity - Burden of proving improiwr 
influence. 

Where a person has testamentary capacity but is so weak, physic- 
al'^f or mentally, as to be su-'^ceptible to undue influence and a sub- 
stantial part of h's estate is left to one occupying a confidential re- 
lation to him, the burden is upon the latter to show that no improper 
influence cantrolled the naking of the will, but in a case where the 
decedent's testamentary i apacity is conceded and ihere is no evidence 
of weakened intellect, t] e burden is upon those ai;serting' undue in- 
fluence to prove it even wlierc the bulk of the estate is left to one 
occupying a confidcntia' relation. 

Exceptions to decide refusing an issue devisavit ve! 
non. O. C. 

G. M. Roads and Cyrus G. Derr, for contestants. 
J. W. Meyer for proponent. 
WILHELM, P. J. January 30, 1922. 

Exceptions were filed to the decree of the Court re- 
fusing an issue devisavit vel non on an appeal fvora the 
Register of Wills admitting to probate the will of William 
Buediley, and a petition to frame an issue directed to the 
Oourt of Common Pleas to try by jury whether said paper is 
the last will ; whether the will was procured by undue in- 
fluence ; and whether the testator was ot sound and dispos- 
ing mind. 

The exceptions are as follows: 

"1. The court eiTed in concluding that the contestants 
admitted that William Buechley, Sr., was possessed of tes- 



Dictzed by Google 



Estate of William Buechley, pbcbased 369 

tamentary ci^Mtcity at the time ci the execution of the al- 
leged will. 

2. The court erred in finding and concluding that the 
testimony of Mrs. Kenney and her husband is the only ex- 
pression of circumstance tending to show mental weakness 
before the execution of the will. 

The fact of Mr. Buechley's fall and striking the back of 
his head on the step of the Pennsylvania National Bank 
building in the autumn of 1906, a circumstance calculated 
to induce an impairment of mind ; the testimony of David 
F. Hill as to his having become physically feeble about 1909, 
and his being afraid of being struck by vehicles and requir- 
ing an attendent; his visitng saloons and drinking heavily, 
circumstances shown to have existed prior to the making 
of the alleged will, etc., his forgetting at the time he wrote 
the will that he had a daughter testified to by the propon- 
ent's witnesses, are all corroborative of the testimony of 
Mrs. Kenney and her husband whose testimony was there- 
fore not the only expression of circumstances tending to 
show mental weakness. 

3. The court erred in treating Uie case as if the testi- 
mony submitted by the contestants was required to be c<mi- 
vincing, while the law requires that it merely make the mat- 
ter doubtful to the extent in warranting a jury in finding 
mental decay. 

4. The court erred in finding and concluding that the 
contestants had failed to show that the alleged testator was 
so weak physically or mentally as to be susceptible to undue 
influence. 

5. The court erred in finding and concluding that the 
burden is upon the contestants to prove undue influence not- 
withstanding the chief beneficiary is a child occupying a 
confidential relation to the testator. 

6. The Court erred in this, - that having found and con- 
cluded that the proponent occtqued a confidential relation to 
the testator, it also found that the contestants had not 
tibown that Uie alleged testator was so weak physically or 
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mentally as to be susceptible to undue influence. 

7. The court erred in treating the matter as If in order 
to show intellect, it was incumbent upcm the contestants to 
show convei-sation or words or sentences uttered by the tes- 
tator indicating mental debility before orat the time of the 
execution of the will. 

8. The Court erred in finding and concluding that the 
testinwny as to the alleged testator's omduct at saloons 
shedding tears, declaring that the proponent wanted all his 
estate, etc., is overcome by the testimony of the witnesses 
and business associates, the court should have found that 
the question of the weight of the said testim<Hiy is one for 
a jury upon an issue framed. 

9. The court eired in finding and concluding tiiat the 
contestants' effort was one to establish undue influence with- 
out direct proof of fraud and that the efforts seem to have 
failed. 

10. The court en'ed in finding and concluding Uiat the 
contestants' secMid proposition, viz : that the testator's mind 
wss enfeebled, tiad not been established to the extent that a 
juty should be permitted by their verdict to set aside the 
will. 

li. The court en-ed in finding and concluding tliat the 
facts and circumstances surrounding the writing of the will 
as well as the testimony of the subscribing witnesses, es- 
tablished conclusively the testator was normal mentally and 
physically on the day the will was written. 

12. The couii; en^ in finding and concluding that the 
inferences to be di'awn from the facts in the case are stronger 
against undue influence than in favor of it, a finding and 
conclusion that can only be made by a jury. 

13. The court erred in not awarding an issue and a pre- 
cept to the Court of Common Pleas of said County directing 
an issue to be framed to try by a jury,- 

"Whether the said alleged will is the last will and testa- 
ment of the said William Buechley," 
as prayed for in contestants' petition, ' 
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14. The court erred in not awarding an issue and a 
praecipe to the Court of Common Pieaa of said County direct- 
ing an issue to be framed to try by jury the question,- 

Whether the said alleged will was procured by the im- 
proper contrivance and undue influence unlawfully exercised 
upon the said William Buechley by the said William Buech- 
ley, Jr., <Hr by the said William Buechley, Jr., aided and 
abetted by others, as prayed for by the contestants in the 
petition. 

16. The court erred in not awarding an issue and a 
praecipe to the Court of Common Pleas of said County di- 
recting an issue to be framed to try by jury the question,- 

Whether the said William Buechley was at the time of 
executing the said alleged will of sound and disposing mind, 
as prayed for by contestants in the petition. 

16. The court erred in making this order, namely ,- 

"And Now May 16, 1921, an issue devisavit vel non is 



A re-examination of the written brief of the contestants 
leads to the conclusion that the statement made in the sec- 
ond paragraph of the opinion, to wit. "The fu-st and third 
propositions seem to have been abandoned by the contest- 
ants, and they admit that the testator was possessed of tes- 
tamentary capacity to make a will," is perhaps an error, be- 
cuse we can find no statement in their wi-itten brief to that 
effect, and said statement was probably the result of an 
impression obtained at the oi'al argument. And the first 
exception seems to be well founded. 

It may be proper to say in this connection, however, that 
' it was not proved that the testator was not of sound and 
disposing mind, memory and understanding. The opinion 
of his daughter that he was not himself, not normal, and 
her husband, that he was not normal is of no value in the 
absence of testimony relating conduct which would give 
weight to the opinion. Neither of these witnesses was edu- 
cated or trained as an alienist, therefore, not competent to 
express opinion as an expert; and they were the only wit- 
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nesses whose testimony attacked the mental capacity of ttie 
testator to make a "will, except David F. Hil], whose testi- 
mony was practically valueless, because it cannot be ascer- 
tained whether he was referring to a time before or after 
making the will. Complaint is made that the court did not 
give proper weight to the fact that the testator fell and 
struck his head on the stone step in 1906. The testator was 
taken to a hospital immediately after his fall and he receiv- 
ed medical attention there and was discharged shortly after 
his admittance; the doctor who attended him at the hos- 
pital was not called to testify to the extent of that injury 
or its probable effect upon his mind; he was attended by a 
doctor for several years during his last illness, and who 
treated him at intervals as early as 1910, and this physician 
testified that his mind was in good condition; therefore a 
jury should not be allowed to infer that the fall in 1906 in- 
jured the mental capacity of the testator, because there is 
no testimony in so far as we have now covered it that would 
warrant such an inferenece. 

The testimony of David F. Hill is also relied upon to 
establish physical weakness in 1909. The testimony of this 
witness was not largely referred to in the opinitm refusing 
an issue, because the letter he wrote offering to become a 
witnesse jdainly establishes the fact that he is not entitled 
to much credence in this case, and a perusal of his testimony 
shows that he is unreliable, and that his testimony is of 
the character to be expected from one who would write such 
a letter. He certainly had a poor memory for dates, but 
when an attempt was made to pin him down as to the time 
when he began attendance upon the testator in his examin- 
ation in chief he lixed it in the year 1910, and again, in 
his cross-examination when his attention was particularly 
called to the time when he first began to assist the testator, 
he again fixed the time in the year 1910. It is true, in 
answering several uestions, in which the year 1909 was in- 
cluded, he was accommodating enough to disregard the date 
of his employment, and seemed to indicate that his testi- 
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mony referred to the year 1909. On the whole his testi- 
mony was unreliable; but if it was worthy of credence he 
began his attendance upon the testator in the year 1910 after 
the will was written, and he was of the opinion that in 1913 
the mental condition of the testator was good. Therefore, 
the testimony of this witness does not strengthen ttiat here- 
tofore referred to and relied upon to establish physical and 
mental weakness. 

Considerable reliance is placed by the contestants upon 
the fact that the bequest to the daughter of the bank stock 
was inserted as an after-thought, indicating that the mem- 
ory of the testator was so faulty that he forgot that he had 
a daughter. Common experience does not support this the- 
ory. It can safely be said that few important papers are 
written that do not in the first writing omit important mat- 
ters that ar afterwards inserted. Therefore this circum- 
&tan(!e is trivial in estimating the mental condition of a 
person writing a paper whether it be a will or any other 
document. 

Intemperate habits resulting frequently in drunkenness 
continued over a long period of time are not sufficient to 
warrant an inference of mental weakness and are of little 
or no weight unless it can be shown that the testator was 
intoxicated or somewhat under the influence of drink at the 
time of the execution of the instnunent 

We. have reviewed the testimony relied upon to estab- 
lish physical and mental weakness preceding the execution 
of the wUl, and it has failed. Therefore, the rule that all 
persons who make and execute a will are supposed to be 
mentally competent until the contrary is shown, prevails 
here. And this testator must be presumed to have been 
mentally competent at the execution of the will. And the 
conclusion that the contestant and her husband were the 
only witnesses who gave expression to the thought that the 
testator was weak mentally before the execution of the will 
is strengthened by this review of the testimony, and the 
second exception is not sustained. 
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"Where a person has testamentary capacity but is so 
weak physically or mentally as to be susceptible to undue 
influence, and a substantia] part of his estate is left to one 
occupying a confidential relation to him, the burden is upon 
the latter to show that no improper influence controlled the 
nmking of the will, but in a case where the decedent's testa- 
mentary capacity is conceded and tiiere is no evidence of 
weakened intellect, the bui'den is upon those asserting undue 
influence to prove it even where the bulk of the estate is 
left to one occupying a confidential relation. "Phillips' Es- 
tate 244 Pa. 43-44. Therefore, the testimony submitted by 
the contestants in this case is required to be convincing that 
there was some mental weakness in order to cast the bur- 
den of showing that the testator was not susceptible to un- 
due influence upon the proponent. It is one of the piimary 
duties of the court before granting an issue to ascertain 
whether the testator having testamentary capacity Is so 
weak physically or mentally as to be susceptible to undue 
influence, and when upon an examination of the testimony 
we fail to find any competent evidence of weakness physical- 
ly or mentally that would render the testator susceptible to 
undue Influence, it is the duty of the court to announce it. 
Exceptions 3, 4, 5, 6 and 7 are not sustained. 

The contestants have failed to show by any competent 
evidence, that the intemperate habits of the testator has 
so weakened him physically and mentally as to render him 
susceptible to undue influence, and the burden of proof being 
upm the contestants to establish undue influence, they have 
failed to produce any evidence from which it can be inferred 
that influence either fraudulent or legal has been exercised, 
and a jury should not be permitted to find a fact that is 
not established by the testimony or draw an inference that 
the testinwny would not warrant in the teeth of the undis- 
puted testimony of the subscribing witnesses that at the 
time of the execution of the will the testator was sober 
and in good mental condition. The 8th, 9th, 10th, 11th and 
12th exceptions ai'e not sustained. 
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Exceptions 13 to 16 inclusive have been covered by what 
has been said heretofore and are not sustained. 



Petition of Elliott L. Emerich 



Habeas 0011)08 - Minor child - Parent - Grandparent. 
Where there ie no question as to the fitness of the home of a 
minor, nor the character of the father or (irandpavents, a minor child 
will be placed in the care of its father. 
Habeas Corpus. No. 181, November Teiin, 1921. 
A. D. Knittle and J. A. Noecker, for petition. 
R. R. Koch, contra. 
BECHTEL, P. J. Novanber 21, 1921. 

This is a writ of habeas coi^jus in which the petitioner 
who is the father, asks for the custody of his daughter 
Vitella S. Emerich, aged six yeai's, now in the custody of 
her maternal grandparents. 

There is no dispute about the fitness of the home in 
which the child now is or about the home to which it is 
proposed to take her; nor has there been any attack made 
upon the character of either the gi-andparents or the father. 
The grandparents, however, are over the age of seventy 
and we doubt if their financial condition is such as that 
they could take as good care of the child as the father. The 
father is the one who must support and bring up his daugh- 
ter and who is responsible for her proper education and 
maintenance. This being so and there being no reason fur- 
ished as to why he should not have the custody of his 
daughter; his wife being dead, we feel that the child should 
be awarded to him. 

And Now, November 7, 1921, it is ordered and decreed 
that Vitella S. Emerich be given into the custody of her 
father, Elliott L. Emerich, tiiere to remain until further 
order of tiiis court 
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Eichman vs. Wall 



Case stated - Will - Estate - Right to convey. 
Where a will gives the right to dispose of the estate as the de- 
visee sees proper, the beneficiary may consume the entire estate and 
Sves the power to convey, 
ase state. No. 125. January Term, 1922. 
M. J. Ryan, for plaintiff. 
R. A. Freiler, for defendant. 
BERGER, J. January 9, 1922. 

This is a case stated to determine whether the plaintiff, 
who has contracted in writing to convey to the defendant 
title in fee simple to a certain lot, with the improvements 
erected thereon, of which her husband, Peter Eichman, died 
seized, has the power to convey the fee. by virtue of his 
last will and testament, duly probated. It is agreed that the 
plaintiff, who remains the widow of the decedent, in fulfil- 
ment of her contract, has tendered the defendant a deed 
duly executed in proper form to convey title in fee to the 
premises in question, - - providing she possesses that power, 
- - and that he has i-efused to pay the balance of the pur^ 
chase money, seventy-four hundred fifty dollars, ($7450.00) , 
on- the sole ground that she lacks the power she claims. The 
provisions of the will requiring construction to determine 
her power to convey are as follows : 

"First I give, devise and bequeath unto by beloved wife 
Matilda all my property both real and personal and mixed 
of what nature or kind soever, and wherever the same shall 
be at the time of my death provided she keep my name and 
to dispose of the same as she sees proper and in case of her 
death all that she may be possessed of is to be equally divid- 
ed between my children, John Eichman Fred Nicholas Mahar 
Una Elizabeth Eichman, Annie Gertrude Eidiman, Peter 
Herbert Eichman, Robert Valentine Eichmtan, to be equally 
divided between them share and shat« alike, and to my son 
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George Joseph I give and bequeath to him One Hundred 
Dollars. 

"And I do hereby 'constitute and appoint my wife Ma- 
tilda Eichman sole Executrix of this my last will and testa- 
ment." 

It is neither necessary nor proper to determine the quan- 
tity of the plaintiffs interest in the real estate devised to 
her by her husband, to reach a proper conclusion in respect 
to her right to make the contemplated conveyance : Huber's 
Estate, 249 Pa. 90. Under her husband's will, she has the 
right to "dispose of the same (the entire estate of her tes- 
tator, real and personal) as she sees proper," If the effect 
of the proviso, "provided she keep my name" be to give h&c 
a qualified estate for life, determinable by remarriage, or, if 
the provision that "in case of her death all that she may be 
possessed of" shall be equally divided between the persons 
named in the will, be given the effect of reducing what other- 
wise might have been a fee, to an estate for life, with re- 
mainder over, the remainder is only that of which the plain- 
tiff may be possessed, under her husband's will, at the time 
of her death, or remarriage. The power of disposition given 
to the plaintiff, and the limitation over, upon her death, 
of (Mily that portion of the testator's estate of which she 
may die possessed, evidences to us a clear intent on the tes- 
tator's part to give his wife the power of consuming his 
entire estate, either during her entire lifetime, or at least, 
during the period of her widowhood. This, it is clear, gives 
the plaintiff the power to convey; Allen, Appellant, v. Hir- 
linger, 219 Pa. 56, 60; Benedict v. Hawthorn, et al., Appell- 
ants, 270 Pa. 529, 531 ; Edwards et al., v. Newland, Appell- 
ant, 271 Pa. 1, 5. 

And now, January 9, 1922, a judgment is directed to be 
entered upon the case stated in favor of the plaintiff and 
against the defendant in the sum of seventy-four hundred 
fifty dollars, ($7450.00) , together with costs of suit 
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Commonwealth vs. Daynarowicz 



Murder - Exception to charge of court - Fundamental 
eiTors - Verdict. 

When a general exception is noted for the defendant on an in- 
dctment for murder, only huEic or fundamental errors need be con- 
sidered on a motion for a new trial. 

A jury should not consider the probable punishment in arriving 
at a verdict. 

Motion for new trial. No. 1060, November Term, 1921. 
Hemy Houck and M. M. Burke, for rule. 
Cyrus M. Palmer, District Attoniey, oontra^ 
BERGER, J. February 6, 1922. 

Theophil Konopko died from a wound made by a shot- 
gun discharged in the hands of Stiney Daynarowicz, the 
defendant, who stands convicted of murder in the first de- 
gree. His defense was, that the gun was accidentally dis- 
charged, or, failing in that, that the circumstances under 
which the gim was fired did not warrant a conviction of first 
degree murder. A motion for a new trial has been filed, 
based solely on the errors alleged to have been made by 
the trial judge in his charge. 

The defaidant had a saloon at 494 West Coal Street, 
Shenandoah. He, being a widower, with one son eleven years 
of age, had a family by the name of Hutchinas living in 
the house with him. Mrs. Hutchinas kept house for all 
the occupants, including two boarders, of whom the deceas- 
ed was <Hie. According to her testim<Hiy, on September 16, 
1921, tJie defendant laid eight dollars by the cash register 
b^iind the bar, to be used in paying a bill for beer. No 
one had come for the money by noon, when the defendant's 
son, who had returned from school, placed the eight dollars 
in the cash register, at the direction of Mrs. Hutchinas. The 
defendant, having missed the money, told Mrs. Hutchinas 
that Konerko has stolen it, but was immediately informed by 
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her that his son, at her direction, had put it in the cash 
reg.'ster. Soon thereafter^ KtHiopko came downstairs, and 
was told by Mrs. Hutchinas of the charife made against him^ 
wh«*upon he went into Uie barroom. She followed, and 
stood in the doorway leading into the barroom where Day- 
narowicz was standing behind the bar. Konopko asked the 
defendant if he had accused him of taking the eight dollars, 
to which the defendant replied, "I will kill you for my 
money;" "You took my money;" seized the gun and fired 
the fatal shot. This occurred between X.15 and 1.80 P. M. 
David Miller, a private officer, who was walking on Coal 
Street within three or four doors of the saloon, heard the 
^ot fired, opened the door of the saloon and saw a man's 
body lying on the floor. The defendant seeing him, placed 
the muzzle of the cocked gun which he held in his hands, 
against his stomach, and directed him to back out, which 
he did. He then stood on the curb and engaged in a con- 
versation with the defendant, who stood in the doorway of 
his saloon, gun in hand, for a few minutes until Charies 
Magaiingo, the Chief Burgess, came, to whom the defendant 
said he had shot the man lying on the floor because he want- 
ed to steal my money." Asked by MagaJingo why he had 
not called an officer, or made an arrest of the man himself, 
he made no reply, whereupon Magaiingo took the gun from 
the defendant's hands. Miller, who then helped to search 
Konopko's body, found three twenty-doUai- bills, one five- 
dollar bill, and one two-dollar bill, and an empty pay envelope. 
Peter Sincavage, who was directly opposite, the salowi when 
the shot was fired, ran to the door and saw the defendant 
behind the bar, gun in hand, who said to him. "I shootin' ; 
come on, arrest me," and he ran away. Walter Androvicz 
wes working in a butcher shop at 438 West Coal Street, and 
heard someone say that a shot had been fired in the saloon. 
He immediately went in and found Daynarowicz behind the 
bar, and a man lying on the floor. Asked what was the 
matter, the defendant said, "That is all right Walter, him 
not going to steal my money any more," and asked him to 
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call the police to put him to jail. 

The undisputed evidence ia that a penetrating gunshot 
wound, one and a half inches in diameter, in the walls of the 
chest about one and a half inches above the right nipple, 
caused the death of Konopko, so soon after its infliction that 
he was unable to speak before he died as a result of the 
wound. 

The defendant testified that while he was lying on a 
couch in a room adjoining his barroom, about noon, Septem- 
ber 16, 1921, Konopko passed him and entered the barroom. 
Soon thereafter, having heard the cash register ring^ he 
quickly jumped into the barroom and found Konopko be- 
hind the bar at the cash register, who jumped out over the 
bai' as he jumped behind it. Konopko started to run to- 
ward the door through which the defendant had come, when 
he, having "grabbed the gun" said to Konopko, "Wait, 
don't run away ; give my money," and pointed the gun cock- 
ed, with his finger upon the trigger, at him. Konopko, plac- 
ing his hand in his pocket, saying "I will- give you the 
money," approached the defendant, seized the muzzle of the 
gun, and in the struggle for possession it was accidently 
discharged. When this occurred the defendant had but 
a partial use of his left hand, which -wfis in splints for a 
recently broken thumb. He denied that Mrs. Hutchinas was 
present when the shot was fired, or that she had told him 
that his boy had placed the eight dollars, which he thought 
Konopko had stolen, in the cash register at her direction. 
He said that he had only placed the change remaining from 
a five-dollar bill, after the payment of a candy bill, by the 
cash register, and he had done this because in his injured 
condition he was unable to open the register, but he was 
unable to fix any sum which he had lost by theft 
He admitted that he had said to Walter Androvicz, 
"I killed the man," but denied the more damaging 
part of Androvicz's testimony. He admitted that 
he had ordered a man (Miller) out of his saloon 
after the fatal shot had been Qied, with the muzzle of the 
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gun against his stomach, but said this was done so no one 
should enter the saioon before the police came. He aiso 
admitted that he had said to Konopko immediately before 
the gun was diiicharged, "Give me my money, and if you 
d<Mi't, I will kiU you," but maintained that his only pur- 
pose was to scare Konopko to secure the return of his 
money, and not to kill hinu 

At the conclusion of the charge of the court, a mere 
general exception was noted for the defendant, hence, basic 
or fundamental eiTors in it need only be considered ; Com- 
monwealth V. Scherer, Appellant, 266 Pa. 210, 215; Com- 
monwealth V. Goodelman, Appellant. 74 Pa. Superior Ct. 526, 
528. The original reasons for a new trial, filed within four 
days after the trial, as required by our rules of court, were 
supplemented, with the court's leave, after the charge had 
been reduced to writing, by seven additional reasons. 

The first three of the original reasons are that the 
verdict is against the evidence; against the law; and against 
the weight of the evidence. The summary of the evidence 
as hereinabove made, which we believe to be full, and ac- 
curate, is sufficient to show, without discussion, why these 
reasons must fall. 

The fourth, fifth, sixth, seventh, eighth and ninth orig- 
inal reafions allege as eiTor the refusal of the trial judge to 
answer the defendant's third, fourth, fifth, sixth, seventh 
and eighth points for charge ; but in the brief filed by the 
defense, the failure to afEii-m the third point (fourth orig- 
inal reason for a new trial) is abandoned. The trial judge, 
viewing the remaining points as an attempt to have the jury 
charged in respect to the right of the defendant to make 
an arrest of the deceased, Konopko, as a felon (counsel for 
the defendant having urged the existence of such a right 
before the jury), after the closing argument to the jury, 
put this query to counsel for the defendant:- "Is there any 
evidence in this case upon the part of a single witness that 
the defendant or any other person sought to arrest the de- 
ceased because he either had committed larceny or was 
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suspected of committing larceny? If there is any such evi- 
dence in the case, please call my attention to it now." 
Counsel answeied thus:- "No, I do not recall any testi- 
mony in the case to the effect that anybody sought to pJace 
the deceased under aiicst; but the testimony of the defend- 
ant, as we recall it, is that he undertook to stop him, to 
have him bring back his money that he said he had taken. 
I do not recall that anybody testified to an attempt to put 
the deceased under anest." To us, too, it seems entirely 
clear that no feature of the evidence required instructiixis 
iBgarding the legal consequence aiising when a private per- 
son kiUs anothei' in an effort to arrest him on a charge of 
felony. Respecting these points, counsel for the defense in 
their brief now say, "Tliese requests go to the very core 
of the defense, viz : that the gun went off accidently while 
deceased endeavored to get it from defendant and while de- 
fendant held it to luicc deceased to return money defendant 
believed deceased had stolen, and defendant was entitled to 
have them affimicd." The jury was chai'ged, following Com- 
monwealth V. Deitrick, Appellant, 218 Pa. 36, that the bur- 
den was upon the commonwealth to establish beyond a 
reasonable doubt that the killing was not accidental, before 
a conviction could be had of any crime ; hence, if the pur- 
pose of these points was to secure proper instructions in 
respect to the thcovy of the defense that the killing was 
accidental, no trior w ii.s committed by the refusal to answer 
them. Points are sufticiently answered if covered in the 
general charge: Comr.ioiiwealth v. Ross, Appellant, 266 
Pa. 580, 584; Hanratty v. Dougherty, Appellant, 7X Pa. Su- 
perior Ct. 248. 

The fiiBt two supplemental reasons for a new trial are, 
that the tiial judge, in the charge as a whole, gave undue 
prominence to the contention of the commonweaJth that the 
evidence justified a first degree verdict; and, that too much 
stress was also laid upon the duty of the jury to render 
such a verdict. We are of the opinion that the charge taken 
as a whole, - - considering the nature of the defense, - - is 
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not open to this criticism. 

The remaininff reasons are all founded upon excerpts 
taken from the charge. Of these, the third supplemental 
reascHi is that the court erred in the manner in which the 
jury's attention was directed to the fuct that they must not 
take into consideration the probable punishment in the event 
of a verdict of guilty being reached. Thirty-seven of eighty- 
eight jurore called and examined on their voir dire, were 
challenged for cause, and the challenges sustained on the 
plea that they had conscientious scruples pi'eventing them 
fr<«ni bringing in a firet degree verdict, knowing the pun- 
ishment to be death ; and others were preemptorily challeng- 
ed by the commonwealth because they showed in their exam.- 
ination a strong aversion to capital punishmDnt, It is well 
established'. Commonwealth v. Bergdoll, Appellant, 55 Pa, 
Superior Ct. 186, 193, that a jui-y should not consider the 
probable punishment in airiving at a verdict. No error 
seems, therefore, to have been committed in that portion 
of the charge. 

The fourth and fifth supplemental reasons may be con- 
sidered togethei-. As we understand them, the complaint is 
that the excerpts from the charge, - - which is theii- basis, 
- - were the equivalent of binding instrucfons to the jury 
to find a first degree verdict. The jury was instiucted that 
they could render any one of the four vei diets, namely, one 
of not guilty; or if guilty, first degree murder, second de- 
gree murder; or voluntary manslaughter; and that they 
most be satisfied beyond a reasonable doubt of the degree 
of guilt before conviction. They wcie also instructed that 
the actual intent to kill was the essence of murder in the 
firet degree, and if they found the ki'Iing to have been un- 
lawful, that the presumption of murder rose no higher than 
second degree. The question of the actual intent on the 
part of the defendant to take the life of the deceased, how- 
eva", was submitted to the jury with the instruction that 
if they found the existence of such an intent, couirfed with 
HiB other elements necessary to constitute murder of the first 
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degree, that, "it would be your (their) duty to say so by 
a first degree verdict" 

The learned counsel for the defense in support of their 
contention that the use of this language took fi-om the jury 
the detenriination of the degi'ee of guilt, cite Commonwealth 
V. Frucci, 216 Pa. 84, and Commonwealth v. Ferko, Appell- 
ant, 269 Pa. 39. In the firat of these cases, the trial judge 
was reversed because of inadvertent statements to the jury 
that they had to do only with wilful deliberate and pre- 
meditated murder, Instead of instructing them that the only 
kind, or species, of first degree murder arising under the 
evidence (as was done in this case) was that kind, or species, 
described by the statute as wilful, delibei'ate and premedi- 
tated." In the case of Commonwealth v. Ferko, supra, the 
trial judge' failed to instruct the jury that they could find 
three different degrees of guilt upon the bill charging mur- 
der, and in effect, charged them that if they found the un- 
lawful killing had occurred in the peiiietration of, or in an 
attempt to perpetrate, a robbery, it was murder of the first 
degree under the statute, without instructing them that the 
statute nevertheless in all cases of unlawful killing gave 
the jury tiie exclusive power of fixing the degree of crime. 
It must be rememberad that even in a case involving life, 
the court below may express its own views as to the evi- 
dence, if there is no interference witii the jury's right, as 
the exclusive judges of the facts : Commonwealth v. Frucci, 
supra, p. 86. 

Counsel also cited Commonwealth v. Greene, Appellant, 
227 Pa. 86 ; but in that case the court below was reversed on 
the sole ground that it had eiToneously instructed the jury 
ttiat a presumption of murder of the first degree arose if 
they found an unlawful killing against the defendant, thus 
placing the burden upon him of reducing the grade of the 
crime from first degree ; and, in Commonwealth v. Chapler, 
Appellant, 228 Pa. 630, also cited by the defense, the court 
below was reversed because its charge was held to have 
been equivalent to an instruction, (1) that the lo'esumption 
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arising from the unlawful killing of another by the inflict- 
tion of a wound upon a vital part of the body was that of 
murder in the first degree ; and (2) that it was compulsory 
on the part of the jury to fix the crime at first degree, if 
they found from the evidence that death had resulted from 
a wound inflicted upon a vital part of the body, without re- 
gai'd to the other evidence in the case. In the present case 
the jury was instructed respecting the presumption arising 
ivotn the use of a deadly weapon upon a vital part of the 
body of another in accordance with the principles stated in 
Comnwnwealth v. Zee, Appellant, 262 Pa. 251. 

The sixth supplemental reason relates entirely to the 
trial judge's reference to the testimony bearing on the ques- 
tion of accidental killing, and appears to us to be entirely 
wthout merit, wfiich also applies to the seventh suptdemental 
reason, charging that undue prominence was given in the 
charge to the locati<m of the wound which caused the death 
of the deceased. In our (pinion, the law and the evidence 
fully warrant tiie conviction. For the reasons hereinabove 
given, the motion for a new trial must, therefore, be dis- 
charged. 

And now, February 6, 1922, motion in arrest of judg- 
ment and for a new trial, is hereby discharged. Monday, 
February 13, 1922. is fixed for sentence. 
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Act of June 7, 1917, P. L. 415 - Issue - Parties to an 
issue. 

Hie Act of June 7, 1917, P. L. 416 authorizes th« Register of 
Wills to issue hie precept to the court of common pteas to caoM an 
action to be entered therein bo that an issue may be framed to try 
fhe questions stated therein. 

The parties to such issue must be named by the Register of Willa 
and the court of common pleas has no power to disturb such order. 
Issue devisavit vel non. No. 189, September Tenn-, 1921. 
M. M. Burke and A. C. Nowakoski, for plaintiffs. 
J. J. Bell and J. F. Whalen, for defendants. 
KOCH, J. February 6, 1922. 

This case concerns the validity of a writin^r purport- 
ing to be the last will and testament of Marffaret Bell, late 
of the Borough of Shenandoah, deceased. James J. Bell 
filed a caveat cautioning the Register not to probate said 
will. In due course the question of its validity has come 
to our court of common pleas. The testatrix, inter alia, 
provided in her will, as follows: "I give and bequeath unto 
my son, Joseph W. Bell, the sum of Twenty-five hundred 
($2500.00) dollars, to be paid to him by my hereinafter 
named executors as soon as may be conveniently done after 
my decease." She appointed her daughter, Mary M. Bell, 
and her son, Joseph W. Bell, as her executors, but in a codicdl 
to the will she revokes the bequest to her son, Joseph W. 
Bell, "in pursuance of his wish not to have any share in 
the distribution of my estate." The real basis for this rule, 
as set out in the petition is ; "That as such proponent of 
alleged testamentary papers under wbich he takes no es- 
tate, the said Joseph W. Bell has no interest in the issue 
and is not entitled to be a party plaintiff to said suit." In. 
addition to that the petition for the rule sets out that Joseph 
W. Bell is meddlesome and desires "to unduly increase and 
unnecessarily incur costs in these proceedings by tiw bring* 
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into court of a large number of unnecessary witnesses, as 
well as in other ways, for the sole and avowed purpose, as 
declared by him, of working great injuiy and dami^e to 
your petitioner," the said James J. Bell, the defendant in 
this case. 

If Joseph W. Bell misbehaves himself as an executor I 
know of no larw that permits a court of common pleas to 
disdiarge him as an executor, and if he unduly and illegally 
makes costs the same may be taxed and he be made to per- 
sonally pay the same. The will makes Mary M, Bell a devisee 
as well as executnix thereof. 

After the Register had heard the witnesses to the will 
and the codicil, James J. Bell, the caveator, availing himself 
of his rights under the 17th. section of "The Register of 
Wills Act" approved the 7Ui. day of June, 1917, P. L. 415, 
requested the register, in writing, to issue his precept to 
the court of common pleas directing an issue to be framed 
upon facts alleged by the said caveator, and thereupon Uie 
Register entered his precept in the manner and form pro- 
vided in said section, therein commanding this coyrt to 
cause an action to be entered upon our records between the 
said Mary M. Bell and Joseph W. Beil and the said James 
J. Bell "so that an issue therein may be framed upon the 
merits of the controversy between the same parties and 
tried in due course," etc. Conformably to said act, the pre- 
cept directed to this court says, "And further that you 
cause all other persons who may be interested in the estate 
of said Margaret Bell, as heirs, relators or next of kin, dev- 
isees, legatees or executors, to be warned so that they 
may come into our said court and become a party to the 
said cause, if they shall see cause." Executors seem, there- 
fore, entitled to be made parties to an action by the very 
language of the act itself, and in view of such right, it is 
not within our power to strike off the name of the executor 
as a party, particularly so when he has been made a party 
by the jwecept of the Register. The case that the Register 
certified to us for trial is between Mary M. Bell and Joseph 
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W. Bell on the one side, and James J. Bell on tiie other. 
Whilst Joseph W. Bell may have no interest in the estate 
of the testatrix, yet as an executor, by virtue of her appoint- 
ment in the will, he is "a person interested." -As executor 
he is a trustee for creditors and legatees and this confers 
such an interest as may be injuriously affected by a ver- 
dict of a jury. See Kingr's Estate, 9 W. N. C. 207. It was 
the business of the Regrister's count to award this issue and 
to name the parties to it and we have no power to disturb 
it Dotts V. Fetzer, 9 Pa. 88; Yardley v. Cuthberfcon, .108 
Pa. 395, 446. In the last case, however, the Supreme Court 
said, on page 447, "The law presumes sanity and freedom 
from undue influence as to all wills, and that preseumption 
prevails until the contrary is alleged and proven. He who 
makes such allegations must prove then^ and, therefore, the 
real burden of proof is on him. Strictly, therefore, he 
should be the plaintiff in the issue. As the executors, as 
such, have no interest in the estate to be distributed, they 
have no business in the issue and ought not to be parties to 
it. The parties actually interested in sustaininng the will 
ought to be defendants in the issue." See also Stier's Es- 
tate, 4 County Court Reports 639. But on the same da>' 
that this rule was taken,.thi3 court, on the petition of James 
J. Bell, the defendant, made such an order "as to make Mary 
M. Bell and Jo!:eph W. Bell the plaintiffs, and James J. Bell, 
the petitioner, the defendant." We, shall therefore, let the 
record stand as it has been made up, unless other pei-sons 
interested may wish to become parties in accordance with 
their rights under the said "The Register of Wills Act." 
AND NOW. FEBRUARY 6, 1922, the rule is discharged. 
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Rule 32 - Motion for judgment - Affidavit of defense - 
Pleading. . . .. ^1^ 

Bule 32 requires all motiona to be in writing and when based 
upon matters or facta appearmg of record such matters and facts 
nniet be .specified and set out in the motion. 

V/liea a mjotion for Judgment fails to comply with this rule it 
will be discharged. 

Motion for judgment. No. 79, September Term, 1920. 
B. J. Duffy, for motion. 
J. H. Kothstein, contra. 
KOCH, J. February 6, 1922. 

The Std. section of our rule 32 provides that, "All 
motions must be made in writing and when based upon 
matters or facts appearing upon the face of the record such 
matters and facts must be specified and set out in such. 
motion." 

The motion in this case does not specify and set out 
matters or facts appearing upon the face of the record. The 
so-called reasons for the motion, as stated, are general and 
not particular or clear; as for instance, referring to the 
affidavit of defense, the fifth reason assigned in support 
of the motion reads as follows : 

"5.- It admits and denies the same allegations, to wit, 
in that it admits receiving the goods as set forth in the 
third par^raph of the statement of claim and that the 
goods were ordered as stated in third paragraph, while in 
the fourth paragraph of the affidavit of defense he avers 
that no such goods were ordered." 

This is argumentative. Nor does it become clear when 
reference is made to the statement of claim and the affi- 
davit of defense. We will quote the third paragraph ol the 
statement of claim: "3. That on the 22nd. day of March, 
1920, pursuant to a written order dated the 20th day of 
March, 1920, a copy of which is attached hereto and made 
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a part hereof, Bxhibit A, the defendant, Jose^di H. Gross. 
sold and delivered to the plaintiff, Harry Jacobs, trading as 
The Fashion Shop, ten (10) coats at and for the isice w 
sum of One hundred and sixty-one and 25-100 dollars, a 
copy of itemized statement showing style, number, quantity 
and the price of each coat sold and delivered by plaintiff 
to said defendant for the total value of which is attached 
hereto and made a part hereof. Exhibit B." The answ^ 
to this paragraph in the affidavit of defense is as follows: 
"5.- That the third section of plaintiff's statement is admit- 
ted so far and the defendant having; received the merchan- 
dise as by Exhibit 'B' of plaintiff statement, but it is denied 
that the merchandise shipped by the plaintiff to the defend- 
ant was the same style, number and quality as ordered by 
the defendant from the plaintiff." The fourth paragra]>h 
of the affidavit of defense does not aver "that no such goods 
were ordered," as set out in the fifth reason. The fourth 
paragraph of the affidavit of defense reads as follows: 
"4. That the second section of plaintiff's statement is ad- 
mitted." But the second section of the plaintiff's statement 
of claim is that. "2. Defendant, Harry Jacobs, trading as 
the Fashion Shop, is engaged in the sale at retail of ladies 
and misses coats &c., in the Borough of Tamaqua, Sichuyl- 
kill County, Penna," Such pleading ^a confusing. 

Looking further at the so-called re:isons for the mo- 
tion, the first is ; "1. Tlie affidavit of defense is not speci- 
fic in the denials contained therein." This is general and 
does not conform to tl'e n:!e of court. It also states a con- 
clusion, whereas the rule requires one to set out matters 
or facts appearing upon the face of the record. What we 
have just stated is characteristic of most of the reasons 
assigned in support of the motion. 

AND NOW, Februai-y 6, 1922, the rule is discharged. 
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Murder - Act of May 15, 1911, P. L. 20 - Evidence - 
Motive. 

The Act of May 16, 1911, P. L. 20 provides that the defendant, 
^len called as a witness, shall not be obl'ged to testify to the com- 
mission of any other crime, unless he shall show or attempt to ^ow 
good chatactcF, or testify against a. co-defendant charged with the 
same offense. 

After the defendant givea evidence of good character and makes 
denials of other chargcB, evidence may be introduced to contradict him. 

The question of motive must be determined by the jury. 

Motion for a new trial. No. 1081, November Term, 1921. 
J. B. McGurl and W. A. McCarthy, for motion. 
R. P. Hicks and E. A. Maginnis. contra. 
BECHTEL, P. J. Februaiy 6, 1922. 

In this case the defendant having been convicted of 
murder in the first degree, his counsel, in support of a mo- 
tion in arrest of judgment and for a new trial, have filed 
eiffht reasons as follows :- 

1:- The court erred in permitting the Commonwealth 
to cross-examine the defendant, Henry K. Lisowski, as to 
whether or not he had been charged with assault and bat- 
tery prior to the date of the alleged killing of the deceased. 

2:- The court erred in admitting the testimony of John 
J. Flynn, witness called by the Commonwealth in rebuttal, 
that tiie defendant had been charged with assault and bat- 
tery prior to the date of the alleged killing of the deceased. 

3:- The court erred in admitting the testimony of John 
Horn, witness for the Commonwealth, concerning statements 
alleged to have been made by Valeria Lisowski in the pres- 
ence of the defendant. 

4 :- The court erred in admitting the testimony of LeRoy 
Shrepple, wdtness for the Commonwealth concerning state- 
ments alleged to have been made by Valeria Lisowski in 
the presence of the defendant. 

5:- The court erred in charging the jury as foUows:- 
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"The proof of the intention to kill and of the disimsi- 
tion of mind constituting murder in the first degree, lies on 
the Commonwealth. But this iwoof need not be express or 
positive. It may be inferred from the circumstances. If, 
fron^ all the facts attending the killing, the jury can fully, 
reasonably and satisfactorily infer the existence of the in- 
tention to kill, and the malice of heart with which it was 
done, they will be warranted in so doing. He who uses 
upon the body of anotiier, at some vital part, with a mani- 
fest intention to use it upon him, a deadly weapon as an 
axe, a gun, a knife or a pistol, must, in the absence of gu^i- 
fying facta, be presumed to know that his blow is likely to 
kill ; and knowing this, he must be presumed to intend the 
death which is the probable and ordinary consequence of 
such an act. He who uses a deadly weapon without suffici- 
cient cause of provocation must be presumed to do it wick- 
edly, or from a bad heart. Therefore, he who takes the life 
of another with a deadly weapon, with a manifest design 
thus to use it upon h^m, with sufficient time to deliberate, 
and fully to form the conscious purpose of killing, and wiUi- 
out any sufficient reason or cause of extenuation, is guilty 
of murder in the first degree." 

6:- The court erred in charging the jury as follows:- 
"In this State, where the Acts of Assembly resolve 
murder into two degrees, in which the distinguishing fear 
ture between murder in the first and mui*der in the second 
degree is a specific intent to take life, the intoxication of 
the prisoner is proper evidence to be considered by the jury, 
for the purpose of enabling them to determine the degree 
of crime. We, therefore, say, that if you find from all the 
evidence before you that at the time of the commission of 
the crime the prisoner was intoxicated to the extoit of pre- 
VMiting his forming the wilful, deliberate, premeditated in- 
lent to take the life of the deceased, or incapable of judg- 
ing of his acts and their consequences, then the grade of 
crime would be reduced from murder of the first to murder 
of the second degree." 
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7:- The court erred in refuainsr without reading defend- 
ant's eleventh point 

8 :- The court erred in refusing without reading defend- 
ant's twelfth point 

The first two reasons, it will be noted, refer to the per- 
mission granted by the court to the Commonwealth to cross- 
examine the defendant as to whether or not he had been 
charged with assault and battery iwior to the date of the 
killing of the deceased and the admission of the testimony 
of John J. Flynn a Justice of the Peace, called in rebuttal 
that the defendant had been charged with assault and bat- 
tery prior to the date of the killing of the deceased. 

The Act of Assembly, approved the 15th. day of May 
1911, P. L., 20, provides :- 

"That hereafter any person charged with any crime and 
called as a witness in his own behidf, shall not be asked, 
and, if asked, shall not be required to answer, any guesticm 
tending to show that he had committed, or been charged 
with, or been convicted of any offense other than the one 
wherewith he shall then be charged, or tending to show 
that he has been of bad character or reputation ; unless, - - 

One :- He shall have at such trdal, personally or by his 
advocate, asked questions of the witness for the prosecution 
with a view to establish his own good reputation or character, 
or has given evidence tending to prove his own good char- 
acter or reputation ; or, 

Two;- He shall have testified at such trial against a 
co-defendant charged with the same offense." 

Counsel for the defendant claims that the court com- 
imtted an error in permitting the examination of Squire 
Flynn in rebuttal. The Squire testified that the defendant 
had been charged with assault and battery prior to the kill- 
ing and had been so charged more than once. Counsel con- 
tends that tiie Act should be restricted in its construction 
to cases where the defendant is interrogated as to his own 
good neiHitation. We do not believe that this is the proper 
construction to place upon this Act. It would be manifest- 
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ly imjKJssible for a man to prove his good reputation by his 

own testimony and to constrict the Act to such a state of 
facts would be to i-ender it null and void. We do not con- 
sider that any extended argument is required in support 
of this position. 

But it is fuithei- contended, under authority of Com- 
iiionwealth vs. Garanchoski, 251 Pa., 247, tiiat the evidence 
of Squire Flynn was incompetent. We do not think that 
this case so decides, because the evidence is admitted, aa 
we understand it, on the theory that it is a contradiction of 
the defendant and in the case in question the courts say:- 

"Neither was such evidence competent on the theory 
that it was in contradiction of denials made by defendant 
when on the stand conceraing the commission of other of- 
fenses, inasmuch as it appeal's defendant was not examined 
by the Commonwealth with reference to the commission of 
other offenses until after the above testimony was received." 

Conversely, this would indicate that it would be com- 
petent evidence had the defendant been examined coooem- 
ing it prior to its introduction. That was done in the case 
at bar and the defendant, having denied that he had been 
so charged, in our opinion, comes squarely within the pro- 
v'sions of the Act, since he had already introduced in evi- 
dence his good reputation. We do not feel, therefore, that 
any error was committed in admission of this testimony. 

The third and fourth reasons attack the competency of 
the evidence of John Horn, who testified to certain state- 
ments made by Valeria Lisowski in the preawice of the de- 
fendant and it is claimed that this evidence was incompetent, 
for the reason that it was not part of the res gestae and for 
the further reason that Valeria Lisowski was an incom- 
petent witness, she being a child of four years of age and- 
unable to testify at the trial. The witness, Horn, was a 
state policeman, who arrived at the scene of the killing a 
short time thereafter in response to a summons for assist- 
ance sent during the pi'ogress of the inflictaon of the in- 
juries which resulted in the death of Mrs. Lisowski. He 
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testifies that while sitting in the room in the house some 
fifteen or twenty minutes after he arrived, the little girl, 
Valeria, stood right beside the defendant. That without 
being questioned she began to narrate some of the circum- 
stances surrounding the beating, stating that she had laid 
on her mother and attempted to prevent her father's beat- 
ing her and that her father had thrown her away and struck 
her on the mouth with a stick, knocking out a tooth. 

It will be noted that this declaration was the sfmntane- 
ous utt««nce of a four year old child, standing right be- 
side the defendant, fifteen or twenty minutes after the 
arrival on the scene of the [xilice, with the body of the de- 
ceased lying on the floor before them. We think that under 
these circumstances it would be clearly part of the res 
gestae, but further than this, the statement was made in 
the hearing and presence of the defendant, who could have 
denied it or explained it had he seen fit. He did neither. 

It will also be noted in this connection, that one Mike 
Radish, who saw more of the occurrence than any other 
witess, testifies to the fact that little Valeria came into the 
room and laid on her mother's chest and said "Father! 
Father! Don't kill mother" and he threw her away. Counsel 
for the defense complain because the statement testified 
to by Horn differs from the statement made by Radish in 
that the little girl said her father used a stick and Radish 
says he did not. It seems to us that the fact that the child 
was too small to recognize the solemnity of an oath and per- 
mit her being called at a witness cannot affect the com- 
petency of her declarations made in this manner. They 
were made right in the room in the immediate pres- 
ence of the defendant, with the body of the deceased 
lying on the floor untouched, to the persons who first airived 
on the scene after the killing. Surely, the spontaneous utter- 
ance of a child of such tender years under such circum- 
stances, would be part of the res gestae. If, not, did they 
not call for a denial or an explanation on the part of the 
defendant? If the fact that she was an incompetent witness 
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would render her reimuks inconvpetent, was that not cured 
by the corroborating testimony of an eye witness who saw 
her do substantially what she said she did, and further than 
this, it must be borne in mind that the defense never at 
any time denied the brutal beating of the deceased or the 
fact that she died from the injuries received in the inflict- 
ion of this beating at the hands of the defendant. The only 
defense interposed was that of drunkenness ; the killing was 
admitted. 

The fifth and sixth reasons attack excerpts of the 
charge set forth in them. It will be noted that these are 
the language of the higher court in the Commonwealth vs. 
Drum and have been so frequently passed upon and affirmed 
that we do not consider it necessary to again explain or de- 
fend them. Counsel cite no authorities upon which they 
base their allegation that this part of the charge is incor- 
rect 

The seventh reason takes exception to the court's re- 
fusal to affirm defendant's eleventh point, which is as fd- 
Iotvb:- 

"^ere is no evidence in this case of any motive on tiie 
part of the defendant which would prompt a sober man to 
commit the crime with which he is charged." 

The eighth reason takes similar exception to the court's 
refusal to affirm the twelfth point, which is as follows :- 

"The absence of motive on tiie part of the defendant 
must be considered by the jury, together with the enormity 
of the crime and the positive evidence of the defendant's 
intoxication in determining whether the defendant was 
drunk or sober at the time of the killing of the deceased." 

Counsel for the defendant cite in support of the -ptm- 
tion here taken, Commonwealth vs. Bucciere, 153 Pa. 536. 
We do not understand, from this case that it was our duty 
to affirm these points. It will be noted that the affirmance 
of the points would have been in effect for the court to in- 
struct the jury that there was no evidence in the case of 
any motive on the part of the defendant. This is not a 
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question of law for the court, but a question of fact for the 
jury. Motives may be proved in many ways. Fiist, it ia 
not necessary to prove them at all and secondly, they mi^ 
be proved by positive evidence or may be satisfactorily 
infeiTed by the jury from the statements or actions of the 
parties committing crime. Whether or not that is to be 
done is a question for the jury and not for the Court 

In the case at bar, the defendant had become very much 
angered by reason of the fact that his wife had taken from 
him a key which one of the witnesses testified was the key 
to some moonshine whiskey that he had locked away. He 
had also been angered by her taking his money from hire 
in the presence of guests in the house and made the state- 
met tiiat he proposed to show who was the boss in the 
house. He also stated during the beating that he must kill 
her. Thei-e was some testimony to the fact that the defend- 
ant was intoxicated. He, himself, was the principal witness 
with regard to this and testified to his intoxication to a 
great degree. He, however, remembered many of the oc- 
currences while on the stand, forgetting the others, accord- 
ing to his testimony. Whether or not he told the truth . 
was a question for the jury. Some of the witnesses testi- 
fied that he was intoxicated, but not very much and the 
state policeman testified that he was not intoxicated at all. 
Under these circumstances, it is impossible for the court 
to say whether or not the jury should have been satisfied 
that the defendant had proved by the fairly preponderating 
evidence in the case that he was so intoxicated as to be un- 
able to form a specific intent to kill. We left this question 
to the jury, instructing them in the exact language of the 
supreme court as to the duty of the defendant relative to 
this defense. 

It will be noted that this was not a sudden murder; 
not one done upon the impulse of the moment. According 
to the evidence, the defendant beat his wife continuously for 
a period of over forty minutes, during which time he was 
remonstrated with by his httle daughter and two or three 
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of tbe neighbors who plead with him to stop and told him 
th&t unleBS he did he would kill his wife and he drove them 
idl away and declared his intention to kill her. He per- 
sisted in this action even when notified by one of the neigh- 
bors that he was going for the police and this neighbor 
actually did bring the police, but they arrived too late to 
save .the life of the victim. 

The beating was a most brutal one ; the doctors testi- 
fying that tiiere was hardly a square inch of the deceased's 
body that was not covered with bruises. 6he was knocked 
down repeatedly, kicked, lifted up and thrown against the 
ftoor until when she was taken to the hospital, her eyes 
were closed to such an extent that it required force for the 
physicians to open them to examine them. She had a frac- 
ture at the base of the skull and was in a dying condition 
when admitted to the hospital. Her face and head were just 
. a mass of bruises and there was a hemorrhage about the 
kidneys and a small hemorrhage in the brain. 

As we have stated in the opening of this opinion, there 
was no doubt whatever, in fact, it is admitted that the de- 
ceased was brutally killed by the defendant. But one de- 
fense was interposed; that of drunkenness. This question 
was submitted to the juiy with instructions which we be- 
lieve were fair and adequate and conceraing which there is 
no complaint by defendant's counsel. The jury rejected the 
defense. That being so, the veidict of first degree must 
have inevitably followed under the evidence in this case. We 
have examined the entire record with that gieat care which 
we deem necessary in cases involving the taking of human 
life and are not convinced that there was any error com- 
mitted during the trial in the admission of evidence or in- 
structions to the jury. 

And Now, February 6, 1922, tile motion for a new trial 
in this case is herewith oveniiled and the defendant is di- 
rected to appear for sentence. 
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McGoni^le vs. Saint Clair Coal Co. 



Affidavit of defense raising questions of law - Practice. 
When an affidavit of defeuHe raises questions of law it Bbonid 
be set down for argument but when it is not in conformity with the 
Practice Act of 1915 it should be stricken from the recoiii 
Rule to strike off affidavit of defense. No. 24 November 
Term, 1921. 

E. D. Smth and J. M. Boone for rule. 
R. R. Koch and J. F. Whalen, conti-a. 
BECHTEL, P. J. FebruaiT 13, 1922. 

In this case the plaintiff tiled his declaration to which a 
paper was filed endorsed, "Affidavit of Defense raising ques- 
ticms of law." The affidavit sets forth that in a proceeding 
in equity in this court to No. 2, March Terai, 1918, the mat- 
ter here raised had been considered and d'sposed of and wasr 
therefore, res adjudicata. The plaintiff thereupon filed his 
petition in which he set forth that the affidavit of defense 
does not question the sufficiency in law of the plaintiff's 
statement, contains averments of fact not contained in the 
plaintiff's statement and does not raise a question of law 
but of fact by alleging facts de hors the record. 

Upon this petition a rule was granted to show cause 
why the affidavit of defense should not be stricken from the 
record. Counsel for plaintiff contends that this is not the 
proper procedure and that the affidavit of defense should 
not be stricken from the record but disposed of in accord- 
ance with the provisions of the Practice Act of 1915. Sec- 
tion 20 of that Act provides, inter alia : 

"The defendant in the affidavit of defense may raise 
any questaon of law without answering the averments of 
tatst in the statement of claim ; and any question of law so 
raised may be set down for hearing and disposed of by the 
court" 

It is contended by counsel for the plaintiff that this is 
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the method that should be pursued and that if the affidavit 
of defense does not properly raise questions of law in that 
it is a "speaking demurrer" that it should be overruled and 
plaintiff given an opportunity to file an affidavit of defense 
on the facts in accordance with the provisions of the Act. 

Counsel for defendimt have cited to us a jiumber of 
cases tending to show the insufficiency of the affidavit of de- 
fense, notably, Hannon vs. Schilbe, 29 D. R., 835; a case 
arising in our own court. This case, however, discussed 
the questions raised by the affidavit of defense and over- 
ruled the same. Our attention has also been called to Wertz 
& Sons vs. Ortman, 27 D. R. 463. This, however, was a rule 
for a bill of particulars and does not, we think, decide the 
question before us. 

It will be noted that we have, as the record now stands, 
no concern about the sufficiency of the affidavit of defense, 
but rather as to the remedy to be pursued in disposing of 
it The Twenty-first Section of the Practace Act, supra, pro- 
vides, inter alia: 

"The court, upon motion, may strike from the record 
a pleading which does not conform to the provisions of this 
Act and may allow en amendment or a new pleading to be 
filed upon such terms as it may direct." 

In Kennedy vs. Seranton Railway Company, 29 D. R., 
751, the court says: 

"The affidavit of defense i-aising questions of law only 
goes to the substance and merits of plaintiff's cause of action. 
That is, a statement may be in perfect form, conforming in 
every particular to the demands of the Practice Act as to 
pleading, yet failing to present a legal cause of action. In 
such a case, an affidavit of defense raising questions of taw 
is the proper remedy. However, if the statement fails to 
conform to the rules laid down in the said act, a motion to 
strike off the statement is proper. •••*•* Most of the cases 
that have come before us where an affidavit of defense on 
legal matters is interposed have failed to preserve the dis- 
tinction between the office of such an affidavit and that of 
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a motion to strike oiT l^e statement. We repeat that one 
relates to matters of substance and the otti^ to matters 
of form." 

We feel that this might be said with eQual force of the 
affidavit of defense and it agrees entirely with our views 
of the Act of 1915. Where the affidavit in matters of form 
is within the provisions of the Act, it should be set down for 
argument and disposed of upon its merits. Where it is 
not in conformity with the Act tiie rule to strike oflf should 
be taken. In this case there is no contention that the form 
of the affidavit is not in accordance with the Act, but it is 
contended that because the matters of substance raised there- 
in are not proper to be raised in such an affidavit of de- 
fense that it should be stricken from the record. We can- 
not agree with this contration. 

And Now, February 18, 1922, tiie rule to strike off the 
affidavit of defense is herewith discharged. 



Commonwealth vs. Miller 



Act of May 18, 1917, P. L. 241 - Indictment - Duplicity 
- Factor - Evidence • Closing address. 

The Act of May 18, 1917, P. L. 241 makes it a miBdemeanot to 
sell or dispose of property belonging to another and retaining the 
proceeds. 

The question of dupUcity in an indictment cannot be raised on a 
motion in arrest of judgment. 

A factor is an agent employed to sell goods or merchandise con- 
signed or delivered to him, by or for hi^i principal, for a compensa- 
tion, commonly called factorage or commission. 

The trial judge may state that the evidence of the common- 
wealtj) is uncontradicted and if found to be true beyond a reasonable 
doubt, that it CAnstitutes the offense charged in the bill. 

It is not the practice to permit counsel for the defendant to make 
the c'osing address to the jury when the defendant doea not offer 
uiy teatimony. - 
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Motion for new trial. No. 829, Novemb^ Term, 1919. 
M. M. Burke and B. J. Duffy, for C<Mmnonwealt)i. 
R. R. Koch and W. H. Schneller, for defendant 
BERGER, J. Februaiy 13, 1922. 

The defendant has been convicted on each count o£ an 
indictment, containing two counts. The counts are similar, 
and charge identical olfeusea, conunitted at different timea. 
The fii'st count of the bill is as follows :- 

"The Grand Inquest of the CcHnnwnwealth of Pennsyl- 
vania, inquiring for the County of Schuylkill upon their re- 
spective oaths and afFinnat?ons, do present. That H. J. Millear 
(alias James H. Miller) late of the said County Yeoman on 
the tenth day of November in the year of our Lord one 
thousand nme hundred and nineteen at the County atomsaid, 
and within the jurisdiction of this Court with force and 
arms, &c., being then and there the agent and factor of 
the Peoples Trust Company, of Tamaqua, Pa., for the sale 
of a certain automobile, to wit, an Elcar No. 13189, did make 
sale of said car foi' the price or sum of Fourteen hundred 
and foi-ty-eight 78-100 dollars and did then and there fraud- 
ulently withhold, convert, and apply the said proceeds of 
sale to and for his own use and benefit, the said monies be- 
ing the property, goods, chattels and monies of the said 
Peoples Trust Company, to the great damage of the said 
Peoples Trust Company, contrary to the form of the Act 
of the General Assembly in such case made and provided, 
and against the peace and dignity of the Commonwealth of 
Pennsylvania." 

Counsel for the commonwealth stated that the bill was 
drawn under Section 1 of the Act May 18, 1917, P. h. 241, 
which provides: 

"That any person having received or having possess- 
ion, in any capacity or by any means or manner vdiatevw, 
of any money or property, of any kind whatsoever, of or be- 
loging to any other person, firm, or corporation, or which 
any other person, firm, or corporation is entitled to receive 
and have, who fraudulently withhoWs, converts, or i 
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the same, or any pai't thei-eof , or the proceeds or any part of 
the proceeds, derived from the sale or other dispositicm 
thereof, to and for his own use and benefit, or to and for 
the oee and benefit of any other person, shall be guilty of 
a misdenaeanor." 

H. J. Miller, the defendant, and Frank A. Koch, the 
pn«ecutor, had an arrangrement whereby Koch agreed with 
the defendant to execute joint notes to provide funds for 
the punchase, as dealers, of automobiles (the Elcar), which 
.the defendant was to sell, paying Koch the sum of fifty 
dollars for each car sold, to compensate him for the ci'edit 
SHp^ied by becoming a joint maker, with the defendant, of 
the notes. In pursuance of said arrangement, certain cai-s 
wtt% punchased from William F. Price, a dealer in, or dis- 
tributor of, Elcars, living at Reading, by the Peoples Trust 
Compiuiy of Tamaqua, for Miller and Koch, The Peoples 
Trast Conipany was not a dealer in automobiles, but it de- 
livered these into the possession of Miller and Koch, who 
»<ielive«d and pledged them to the Peoples Trust Company, 
on February 3, 1919, as collateral security to their joint 
idemaod note for $3573.78. One of these cars was a model 
G-4, number 13189, Elcar Sedan, valued for the purpose of 
ihe pledge, at $1448.78. This cat' was then given into the 
possession of Miller and Koch by the Peoples Trust Com- 
pany on the day of the execution of the note, upon their 
exeeution and delivery to said company of a receipt in form 
■as f (dlows : 

"Trust receipt No. ( ). February 3, 1919. Re- 

ceived of the People's Trust Company Elcar Sedan, serial 
number 13189, and in consideration thereof we agree to 
hold said property in trust for said . Trust Company for 
the purpose of storing said property free of charge or sell- 
ing same as a factor, for the account of said Trust Com- 
pany, for cash or for cash and retail purchaser's note en- 
ioratd by us and acceptable to said Trust Company, for 
not leas than the amount shown on the margin hereof, and 
we agree to return the said property unused and in good 



Dictzed by Google 



Commonwealth vs. Miller 



order to said Trust Company upon demand thereof, or, if 
sold, to keep the proceeds of sale distinct and separate fnmi 
our funds and to account for and pay over said proceeds 
to said Trust Company forthwith. (Signed) H. J. Miller," 
beneath which, in typewriter, is "Dealer's Signature. Frank 
A. Koch, Dealer's signature." To the left, in figures, pen 
and ink, $1448.78; in the lower left hand comer, "Witness, 
E. G. Wade." 

This car being in the possession of the defendant, Miller, 
he had the sedan body taken off and a roadster body put 
on the chassis. The roadster was then sold by him to A. J. 
Dobosh, of Lansford. The sedan body was placed on a burnt 
six-cylinder chassis, and that car was sold by him to Samuel 
G. Roberts, of Shenandoah. Car number 6558, - - which is 
the subject of the second count in the bill of indictment, - - 
was obtained by the, defendant. Miller, in the same manner 
in which car number 13189 was obtained, and was sold on 
August 20, 1919, to David Brennan, of Wilkes-Barre; for 
$775.00 in cash and an old car taken in trade. No part of 
the proceeds of either sale was applied to the [>aynient of 
the note; nor any part given to Koch. Car number 6558 
had been pledged to the Trust Company for $1160.00. Koch, 
after having learned of the sale of both cars by the defend- 
ant, met his liability as a joint maker of the note, by tiie 
payment of $2648.78 to the Trust Company, on October 3, 
1919. He had sworn out a warrant for the defendant's ar- 
rest on August 30, 1919, and the defendant had been re- 
turned as a fugitive when payment of the note was made. 
When the case came on for trial, neither a demurrer, nor 
a motion to quash, was interposed, and the defendant went 
to trial on his plea of not guilty. He was convicted on both 
counts of the bill. A motion in arrest of judgment and for 
a new trial has been filed. 

The theory of the defense was three-fold: (1) that 
the bill charged the defendant with embezzltenent, either 
as agent under the 114th Sec. of the Penal Code, paragra^ 
191, page 941, Vol 1, Purdon's Digest, op as a factor under 
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the 125 th Sec. of the Penal Code, paras^aph 199, pafife 942, 
Vol.. 1, Purdon'a Digest ; (2) that the bill does not chargfe 
a crime under the Act of May 18, 1917, P. L. 241 ; and (S) 
that the evidence was insufficient to establish any crime 
charged in the bill, or indeed, any crime known to the law. 

The bill was not attacked on the ground of duidici^; 
hence, the question cannot now arise on a motion in arrest 
of judgment, whether each count does not charge two or 
more separate and distinct offenses: Kilrow v. Common- 
wealth, 89 Pa. 480, 489; Commonwealth v. Miller et al., 107 
Pa; 276, 278 ; Commonwealth v. Zayrook, Appellant, 30 Pa. 
Superior Ct 111, 113; Commonwealth v. Bradley, 16 Pa. 
Superior Ct. 561, 563 ; Commonwealth v. Lewandowski et al.. 
Appellants, 74 Pa. Superior Ct 512, 515. If the evidence 
does not sustain the conviction, the remedy is by a new 
trial; moreover, no I'easons have been assigned in support 
of the motion in airest of judgment, and hence it must 
be dismissed. 

The verdict of the jury is conclusive of the fact that 
the defendant, Miller, had possession of the two automobiles 
in question, - - Oie property of the Trust Company, - - and 
that he disposed of them without accounting for the pro- 
ceeds. The trust receipt establishes that his possession of 
the property was, (1) "for the puiiwse of storing said prop- 
erty free of charge," or (2) for selling it "as a factor, for 
the account of said Trust Company, for cash or for cash and 
retail purchaser's note, endoised by us (Miller and Koch) 
and acceptable to said Trust Company, for not l^s than 
the amount shown on the mai-gin hereof," (the margin of 
the note). A factor is defined to be "An agent employed 
to sell goods or merchandise consigned or delivered to him, 
by or for his principal, for a compensation, commonly called 
factorage or commission :" Bouviei^'s Law Dictionary, Vol. 
2, page 1176. It is cleai-, therefore, that the defendant was 
not technically the factor of the Peoples Trust Company. 
Besides, he was without authority to sell car number 13189, 
except for $1448.78 in cash, or for that sum made up of 
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cash and an approved purchaser's note. He was also y/HHi- 
out authority to make sale of car number 6558, except for 
$1160 in cash, or for that sum made up of cash and an ap- 
proved purchaser'a note. The defendant sold each car with- 
out the Trust Company's knowledge or consult, for less than 
the amout for which he wbs authorized to sell them. Until 
he could make saJe of the cat's in accordance with the terms 
of the trust receipt, it was his duty to hold them in stoatge. 
Therefore, the jury was warranted in finding that while 
in the possession of the cars for storage, for tlie Account of 
the Trust Company, the defendant fraudulently converted 
and applied them to his own use and benefit. This c(»t^- 
tutes a crime under the Act of 1917, and we need notd^er- 
mine, as was the case in Commonwealth v. MacDonaid, Ap- 
pellant, 74 Pa. Superior Ct. 357, 360, whether the defendant 
was technically either an agent, or a factor. Therefore, we 
regard the words "agent" and "factor" used in the bill as 
mere surplusage: See Hutchinson v. Commonweatth. 82 
Pa. 472; Commonwealth v. Miller, Appellant (No. 1), 81 Pa. 
Superior Ct. 309. We think more need not be said in order 
to show that the first, second, third, fourth, fifth and sixth 
neasons originally filed in support of the motion for a new 
trial, and the first, second, fourth, fifth, sixth, sevwth, 
eighth and ninth supplemental reasons filed in support there- 
of, all of which ai-e based upon the theory of tiie defense 
that the bill does not chai'ge a crime, and that the evidence 
does not sustain a conviction under the Act of 1917, are 
without moit. 

Counsel for the defendant in addressing the jury eon- 
tended that Koch, the prosecutor, was an accomplice, and 
that he was making use of criminal process to collect a 
debt; that the evidence, at best, establishes a mere civil 
liability on defendant's part; and that Mr. Wade, the Tivas- 
uren of the Peoples Ti-ust Company, a witness for the com- 
monwealth, was equally guilty, with the prosecutor, of bad 
faith, tiie note to the Trust Company having been paid. A 
general exception only was noted to the charge; hence. 
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fundamental errors in it alone need now be considered. The 
trial judsfe, even in a criminal case, is justified in stating, 
if it is so, that the evidence of the oommonwealth is uncon- 
tnadicted, and if found to be true beyond a. reasonable doubt, 
that it constitutes the oflEense charged in the bill : Common- 
vf&Uh vs. Chickerella, Appellant, 251 Fa. 160, 163; Com- 
monwealth V. Shields, Appellant (No. 2), 50 Pa. Supoior 
Ct 196, 208. It is also contended that the trial judge erred 
in charging the jury on the effect to be given good char- 
acter. It seems to us, however, that no fundamental on'or 
was CMnmitted in the instructions on this point. 

The eighth original reason for a new trial alleges that 
it was error to refuse the request of the defendant to have 
the last address to the jury, he having closed his case, when 
tiie request was made, without the offer of any testimony. 
In our court it has never been the practice to permit the 
defendant to have the last address to the jui? under any 
ciicumfltances. For the reasons hereinabove set forth, all 
the reastHis f or a new trial are overruled. 

And now, February 13, 1922, motion in arrest of judg- 
m^ and fOT a new trial discharged. The defendant is di- 
rcetedto appear for sentence on Monday, February 20, 1922, 
at 10 o'clock A. M. 
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Replevin - Exceptions to bond - Discontinuance - Second 
action. 

Whea exceptions have been filed to a bond in replevin and such 
action is discontinued it has the same elTect as if the court had sus- 
tained the exceptions. 

An application for leave to discontinue an action and an appli- 
cation to strike off a discontinuance entered without leave of court, 
ore alike addressed to the discretion of the court and by refusing 
to strike off the second action the court sanctions the fonaer dis- 
continBanc& 

Eule to strike off action. No. 157, September Term, 1919. 
Carl H. Wagner for plaintiff. 
J. J. Bell for defendant 
BERGER. J. February 20, 1922. 

The plaintiff on July 9, 1919, instituted an action of re- 
plevin against the defendant.to obtain possession of "Liber 
No. 18 Book of conveyances of land situate in the County and 
State of New York Deed and Mortgages from 1687 to 1694," 
and filed a bond in the sum of $10,000 with the Nation^ 
Surety Company of New York as its surety. The defend- 
ant on January 12, 1919, filed exceptions to the bond as 
follows :- 

"1. On behalf of the plaintiff, the Cil7 of New York, 
the said bond purports to be executed by Jonas A. Stover, 
'Assistant Corporation Counsel of the City of New York, 
Attorney-in-Fact,' without any special authority being filed 
with said bond, showing the authority of the said Jonas A. 
Stover to bind the said plaintiff, the City of New York. 

"2. That the said bond is insufficiently executed cm 
the part of the plaintiff, the City of New York, in that the 
corporate seal of the City of New York is not impressed 
thereon. 

"3. That the execution of the said bond by the National 
Surety Company is insufficient, in that it does not bear the 
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corporate seal of the said surety, the National Surety Com- 
pany. 

"4. That the said bond is insufficiently executed on 
the part of tiie National Surety Company, in that it pui- 
porta to be executed by Jacob Gellert, 'Attorney-in-fact,' 
without any special authority being filed with the said bond, 
showing the authority of the said Jacob Gellert to bind the 
said surety, the National Surety Company." 

Thereupon, upon defendant's motion, an order was ob- 
tained from Richard H. Koch, J. C. P., sitting at chambers, 
the court being in vacation, in the following form:- 

"AND NOW, July 12, 1919, it appearing to the Court 
that exceptions have been filed to tiie [daintiff's bond in 
the above stated case, which in effect questions the entire 
validity of the bond, the Court, upon motion of James J. 
Bell, attorney for the defendant, hereby extends the time 
in which the defendant's counter-bond is required to be 
filed, until the exceptions have been disposed of and in 
the meanwhile all proceedings to be stayed." 

The plaintiff tJien discontinued its action of record 
without leave of court, or notice to the defendant, on July 
28, 1919, when it paid ajl the costs. On the same day an- 
other action in replevin was instituted for the recovery of 
the identical property, and a bond in the same amount with 
the same surety, duly approved by the court, was filed be- 
fore the issuance of the new writ No exceptions have been 
taken to the validity of this bond, or to the manner of its 
execution. The defendant, by his attorney, then obtained 
s rule upon the plaintiff to show cause why the action of 
replevin to No. 167, September Term, 1919, should not be 
stricken from the record, "(1) Because there is now pend- 
ing in the said court and entered to No. 36, September Term, 
1919, a suit in replevin by the above named plaintiff against 
the above named defendant for, of and concerning the sub- 
ject-ma;tter in this suit, and for the same purposes as this 
suit," and obtained an order staying the pi-oceedings mean- 
wbile. 
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If, therefore, the plaintiff was within its rights in dis- 
continuing its fii-st action without leave of court, and with- 
out notice to the defendant, the order staying the proceed- 
ings in the second action must be vacated. It is quite true, 
as contended by counsel for the defendant, relying upon 
Jacob Broome, et al. v. Edward Fox, 2 Rawle, 530 : "That 
regularly, there can be no discontinuance without leave of 
court, and this rule holds with peculiar force in replevins." 
It is equally true, however, that "In strict law a discontinu- 
ance is always by leave of court, but in practice leave to dis- 
continue is assumed in the first place without the formality 
of an application but subject to be withdrawn on cause 
snown. The discharge of a rule to strike off a discontinu- 
ance is equivalent to a grant of leave. The causes that will 
move the court to withdraw its assumed leave are addressed 
to its discretion and usually involve some disadvantage to 
other interested parties: Consolidated Nat. Bank v. Me- 
Manus, 217 Pa. 190. The only advantage of which the de- 
fendant was deprived by the discontinuance was that of 
ftsserting that he had been summoned before a right of 
action rose;" Commonwealth v. Magee, Appellant (No. 1), 
224 Pa. 166, 168. The only advantage of which the de- 
fendant has been deprived by the plaintiff's discontinuance 
of the first action is a judicial determination of the questions 
raised by his exceptions to the replevin bond. It appears 
to us that the discontinuance by the jdaintiff put the de- 
fendant in the precise position which he would have occu- 
pied had the court sustained his exceptions, and that con- 
sequently, the discontinuance has not been to his advan- 
tage. Since an application for leave to discontinue an action, 
and an application to strike off a discontinuance of an action, 
entex'ed without prior leave of court, are aJike addressed to 
our discretion. Lamb, Appellant v. Greenhouse, 59 Pa. Su- 
perior Ct. 3E9, 333, it is proper now in the exercise of our 
discretion to give our sanction to the prior discontinuance 
obtained without leave. Therefore, the rule to show cause 
why the action to No. 157, September Term, 19X9, should 
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not be stricken from the record must be discharged, and 
the order staying: the proceedings therein vacated. 

And now, February 20, 1922. rule discharged and order 
staying proceedings vacated. 



Engler vs. Phila. & Reading C. & I. Co. 



Compensation - Common law wife - Pi-esumption of 
death. 

Where the relation between the parties was illicit in its inception, 
a marriage will not be presumed because of cohabitation and reputa- 
tion without proof of a change of the relation. 

If a woman's lawful husband is alive and undivorced at the time 
of her second marriage, no matter how 'ong he may have been absent 
and unheard of, the second marriage is invalid. 
Appeal from Compensation Board. No. 232, March Term 1922 
J. F. Whalen and George Ellis, for appeal. 
M. M. Burke, for plaintiff. 
BERGER, J. February 27, 1922. 

This appeal raises the legal question -whether there is 
any oompetent evidence to sustain the finding that at the 
time of the death of Charles Engler, the defendant's employe, 
the claimant was his common law wife. The evidence most 
favorable to the claimant, introduced by herself, is that she 
was married to one Yotsko Bojka, who left her about four- 
teen years prior to Charles Engler's death. Within a month 
of the time her husband had left her, Englar came to hea* 
house and lived with her continuously until his death on 
February 9, 1921. During that entire time they slept to- 
gether, and the claimant testified that she was "as a wife 
to him." Ten years before Englei-'s death she told her sis- 
ter she was his wife. The people generally knew that they 
w<ere living together as man and wife, because Engler told 
them so ; and he supported her as his wife. Insurance agents 
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and others doing business with either claimant or Engler, 
regarded them as husband and wife, and so addressed them 
in the presence of each other, without denial at any time, 
by either, that they were husband and wife. 

The claimant introduced other evidence wiiich is un- 
favorable to her contention that Engler was her husband 
at the common law. From that evidence the Referee found 
"(3). The claimant did not know the whereabouts of her 
formei- husband (Yotsko Bojka) until his death which oc- 
curred February 9, 1918." She established her husband's 
death by the introduction of a certificate made April 22, 
1921, by Reverend Michael Guyanasky, a Ukranian priest 
at Olyphant, Pa., certifying that Jacob Bojko died and was 
buried in the Ukranian cemetery at Olsrphant, Pa., in Feb- 
ruary, 1918. 

The Compensation Board in sustaining the findings 
and the award of the Referee, speaking throufi^ Mackey, 
Chairman, say: 

"The evidence is conclusive of cohabitation and reputa- 
tion of marriage. There is no question that during the first 
seven years, at least, of the unaccounted for absence of her 
first husband that the relationship betiween the Claimant 
and the deceased could not have been construed as one of 
marriage. A seven years unexplained abs^ice of the hus- 
band, however, would have raised the presumption of death 
and this presumption would have removed the obstacle 
that prevented the completion of the marital relationshipi 

"It seems, however, that in this case there was com- 
plete evidence of the death of the first husband, occurring 
on February 9, 1918. The proof of the death, tiieirefore, 
removes the only obstacle to complete legal relationship be- 
tween the Claimant and the deceased." 

The fundantental error of the Board consists in holding 
that when a presumption of death from seven years ab- 
sence arises, the wife of the person presumptively dead may 
lawfully remarry, though as a matter of fact, her husband 
is actually living at the time of the remarriage. It is well 
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estiU)Ushed that if a -woman's lawful husband is alive and 
undivorced at tiie time of her second marriage, no matter 
how long he may have been absent and unheard of, the 
second marriage is invalid : Thomas v. Thomas, 124 Pa. 646 ; 
Clark's Estate, Appeal of Clark et al., 173 Pa. 451. It fol- 
lows that the claimant herself has established an adulterous 
relation with Engler covering a period of ^^proximately 
eleven years prior to the death of her lawful husband at 
Olyphant, February 9, 1918. 

The period in which the claimant could have become 
the common law wife of Charles Engler is limited to the 
three years between February 9, 1918, the date of her law- 
ful husband's death, and February 9, 1921, the date of 
Engler's death. Joseph Kowalnek, one of the claimant's 
witnesses, called to estabhsh the reputation of marriage. 
said on cross-examination that they were "known and re- 
garded in the neighborhood (where they lived the entire 
fourteen yeare) x x x like husband and wife but they were 
not married." Though the Referee has found tiiat Bojka 
died February 9, 1918, there is no speciiied finding in respect 
to the time when the claimant learned of his death. She 
was silent upon that subject, and there is no evidence, save 
the certificate of death dated April 22, 1921, to show when 
the firat knowledge of his death came to her. The priest 
who furnished the certificate of death was not called by the 
claimant as a witness, and her silence when it was her duty 
to speak, justifies an unfavorable inference in regard to the 
time when she first ascertained that Bojka was dead. The 
testimony of Jacob Richwalsky for the defendant, that the 
claimant told him after Engler's death that she did not 
know whether Bojka was then living or dead, is uncontra- 
dicted. There is not a scintilla of evidence that she and 
Engler at any time, either before or after her husband's 
death, spoke to each other about marriage or entered into 
any contractual relation of marriage, however informal. 
Iliere were no children boiTi to them, and no property was 
ever owned by them that had the impress arising from the 
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marital relation. Nor is a scintilla of evidence upon the 
record from wliich a change, after Bojka's death, in the 
relations originiUly entered into between the claimant and 
Engler, can be inferred, whether those relations be viewed 
from the parties,' or the public, viewpoint. Until Engler's - 
death, the parties lived together in the same manner in 
which they began. The death of Bajka did not ipso facto 
convert a meretricious relation into one of lawful marriage. 
Under circumstances such as here exist, we are of the opin- 
ion that the principle that where "the relation between the 
parties was illicit in its inception, a marrage will not be 
presumed because of aohabitation and reputation without 
proof of a change of the relation," is applicable : Patterson's 
Estate, 237 Pa. 24, 28. Thewlis's Estate, 217 Pa. 307, is in 
our opini<Ki, neither applicable nor controlling under the 
evidence in this case: Knecht v. Knecht, Appellant, 261 
Fa. 410, 416, 416, 417. For the reasons stated the award 
of the Board must be set aside and judgment be here entered 
in favor of the defendant 

And now, February 27, 1922, the award of compensa- 
tioQ is reversed, and judgment is directed to be entered in 
favor of the defendant. 



Fritz vs. Fritz 



Divorce - Remanding case - Conviction of libelant after 
reocmunendation of a decree. 

Where a lib«l'ant is convicted of keeping a bawdy house, after 
the master in divorce recommends a decree in her favor, the court 
will remiuid the case to the master to include testimony as to such 



Petition to remand. No. 11, January Term, 1921. 
R. R. Koch, for libelant. 
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M. H. Spicker, for respondent 
BERGER, J. February 27, 1922. 

In this action of divorce the Ma^iter has recommended 
a decree to which the exceptions filed by the respondent 
remain for disposition. The grounds of divorce alleged in 
the libel are: 

"The said Joseph Fritz, respondent, by cruel and bar- 
barous treatment, has endangered the life of your petitioner, 
the libellant, and has offered such indignities to her perscm 
as to render her condition intolerable and her life burden- 
some, thweby forcing her to withdraw from his house and 
family. 

"The cruel and barbarous treatment and indignities 
complained of have consisted of assaults and batteries by 
respondent upon the person of libellant, culminating in a 
beating on the night of Friday, September 24, 1920, where- 
upon said libellant was forced to leave respondent and take 
other quarters in the house, which is owned by libellant. 
That for a period of some years the respondent by drunken- 
ness, the use of abusive, offensive and insulting language, 
and by physical violence been guilty of the conduct above 
complained of." 

The seventh and eighth findings of fact by the Master 
are as follows :- 

"7. That respondent for a period of some years has, 
by his drunkenness, the use of abusive, offensive and insult- 
ing language, and by physical violence been guilty of the 
conduct complained of. 

"8. That the said Joseph Fritz, respondent, by cruel 
and bai'bai*ous treatment, has endangered the life of libel- 
lant and has offered such indignities to her person as to 
render her condition intolerable and her life burdensome, 
thOTeby forcing her to withdraw from his house and family." 

The property in which the parties lived at the time 
the action in divorce was begun, was owned by the libellant, 
and her withdrawal from the house was not actual, but 
merely constructive, under the findings of the Master. Aiter 
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the recommendation of a decree by the Maater, the libellant 
was convicted of keeping a bawdy house in the premises 
owned by her, and occupied by her and her husband, the 
respondent, at the time some, or all of the alleged acts of 
cruel and barbarous treatment were committed. Upon that 
conviction she was sentenced to a period of four months in 
the Schuyllull County jail, and when her sentence had ex- 
pired she returned to the same house, which, during the 
period of her incarceration, was in the exclusive possession 
of her husband, and they now jointly occupy the same as 
they had done prior to, and at the time of, the institution 
of this action in divorce. 

The respondent now prays the court to have the case 
remanded to the Master for the purpose of taking further 
testimony. The prayer of the petition is fully warranted 
by the facts alleged, which are undenied, and is as f <^ow8 : 

"The Respondent would, therefore, pnyr your Honor- 
able Court to remand this case to the Master for the pur- 
pose of taking further testimony so that the record of con- 
viction for the matter arising prior to the filing of the Libel 
in this case, may properly appear upon the record, and for 
the further reason of taking ttie testimony of Matilda Stab- 
en. who lived wiUi the parties to this suit, as a servant for 
a period of over l^ree (3) months. 

"And he will ever pr^, etc" 

Under these circumstances we believe it to be a proper 
exercise of our discretionary power to remand this case to 
the Master for further proceedings therein, and we wiU not 
limit the Master in any manner respecting the testimony 
to be taken, or introduced, so far as the same may appear 
to him to be relevant to the issue. 

And now, February 27, 1922, case remanded to the 
Master for further proceedings, in accordance with the 
views expressed in the foregoing opinion. 
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APPEAL 

Section 5 of the act of May 19, 1897, F. L. 67 provides that bail 
upon any appeal shall be entered in the court from which the appeal 
IB taken. 

When the appeal bond is inenfFicient in amount the appeal is 
not a supersedeas but that question cannot be determined upon an 
cxeepticn to the sufficiency of the bond. 

Dixon vs. Minogue 269 

BROKER 

A broker, to entitle him to a commission for the sale of real 
estate, must allege and prove that he made the sale at the stipulated 

[irice during the period of hia agency, or that the sale at the atipu- 
ated price was the result of his efforts within that period in bring- 
ing the buyer and seller together. 

Richey vs. Housnick 187 

CHURCH MERGER 

When the court finds that it is for the best interest of two 
congregations to merge into one such order will be made, though ob- 
jections have been filed by persons not having authority to object, 
after proper resolutions adopted by the lay members of botti con- 
gregations. 

In re Greek Catholic Churches ,31 

CHURCH PROPERTY 

"The division of a parish by a competent ecclesiastical body is 
binding upon the court and all members of the parish." 

If such decree binds the petitioners they have no power or author- 
ity over any property not within their pariah and any action which 
they take with reference to such property is void. 

In re Petition of Stanley Bartelak _.... „ 147 

The control of the temporal affairs of a congregation, so far 

as they concern the real estate, is lodged in the congregation itself. 

If there be rival factions, the control rests in that faction which 

i representative of the organized body in due succession from the 



A congregation will be permitted to borrow money to make neces- 
sary repairs to church property. 

Petition of St. Joseph's Church .345 

COMPENSATION 

Where an industrial accident causes a tubercular condition, which 
lias long been quiescent,, to spring into renewed activity by reason of 
the shock and shaking up caused by the accident, U)e subsequent 
illness due to the renewed tubercular infection is proximately caused 
by the accident 

Compensation losses are not made solely for the protection of 
employes in normal physical condition, but for those, also, who are 
subnormal, except in exaggerated cases where, in consequence of 
constitutional diseases or disorders an injured workman suffers for 
a period far beyond what would be the case If he were in ordinary 
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health, in which cases compensation \vilt be awarded only for ^e 
longest period of disability for which a normal person sustaining the 
Bame accidental injury would be disabled. 

Wmtson VB. L«high Coal & Navigation Co. 79 

Section 434 of the Act of June 26, 1919 provides that the Board 
may at any time set aside a final receipt upon petitiun if it be proved 
that it was procured by fraud, coercion, improper conduct or is found- 
ed upon mistake. 

When no judgment is entered the court has no jurisdiction on 
appeal. 

Sarnis vs. Phila. & Reading C. & I. Co. 234 

An amendment to petition for compensation is allowable and 
does not introduce a new cause of action. 

Dependency is a question of fact and if there is any legal com- 
petent evidence to support the referee's iindinK that is sufficient. 
Ordofski vs. Phila. & Reading C. & I. Co. - ^>3 

An interval of leisure does not bar recovery where one is in- 
Juied during such leisure. 

An injury need not arise 'out of the employment,' it will suffice 
if It luue 'in the course of the employment.' 

Whether one is injured in the course of his cmploj'ment must 
be determined under the language of Section 301 of the Workmen's 
Compensation Act of 1915, P. L. 738. 

If a question of negligence is involved, it is to he determined by 
the referfe or the board and not by the Court. 

Carlin vs. Coxe Bros 310 

It ia not necessary to establish clearly, or by positive testimony 
of A physician the connection between an accident and the death. 
O'Shute VB. LehiRh Valley Coal Co .316 

A compensation agreement is not terminated by the final receipt 
and the Compensation Board may consider the case on its merits; 
findings are ^nal and cannot be disturbed by the court. 

Sarnis vs. Phila. & Reading C. & I. Co _ 323 

Where an employe, while, engaged in the business of his em- 

eloyer. is injured and contracts a disease which, indirectly, causes 
ia death and the referee finds this as a fact the court will not dis- 
turb such finding. 

Morgan vs. Phila. & Reading Co. 334 

Section 301 of the Compensation Law of 1915, P. L. 738 makes 
the employer liable for compensation 'without regard to negligence,' 
provided the accident occurs in the course of one's employment and 
the injury is not itself intentionally or self-inflicted or caused by the 
act of a third person with the intent of injury. 

If an employe is injured while performing a voluntary act in 
the course of employment, the injury is compensable. 

Kwetlouski vs. Lehigh Volley Coal Co. 350 

In determining whether the deceased, at the time of his death, 
was engaged in interstate commerce, the character of the employ- 
ment, in re'ation to commerce may be adequalely tested by inquiring 
whether, at the time of the injury, the employe was engaged in work 
so closely connected with interstate transportation as practically to 
be a part of it. 

One asserting a claim or remedy against a railway company un- 
der a state workman's compensation low, growing out of an occurrence 
in which there are constituents of interstate commerce, is charged 
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with the burden of proving that the employe was, at the time of 
the injury, actually engaged in intrastate commerce so as to avoid 
the application of Uie Federal Employer's Liabi'ity Act. 

O'Donnelt *B. Lehigh Valley Coal Co -.., - 359 

Where the relation between the parties was illicit in its inception, 
a marriage will not be presumed because of cohabitation and reputa- 
tion without proof of a change of the relation. 

If a woman's lawful husband is alive and undivorced at the time 
of her second marriage, no matter how )ong he may have been absent 
and unheard of, the second marriage is invalid. 

Engler vs. Phila. & Reading Co , Ill 

CONTEMPT 

It is a contempt of court for any person to propose to another 
who has been summoned as a juror that the juror, for a considera- 
tion, should act corruptly in any case wherein he might be called as 

It is the duty of the judge to enforce proceedings for contempt 
by summary punishment or by bind'ng the offender over to answer 
an indictment, even where the misbehavior is toward himself, although, 
personally he should be disposed to ignore it. 

When the proposal to a juror to act corruptly is made at the 
entrance to the court house grounds the offense is committed within 
th« constructive presence of the court. 

Rule against Joseph Joulwan _- _ 261 

It is a gross misdemeanor for any person to speak to a juryman, 
or for a jurj'man to permit any person to converse with him respect- 
in;; the case he is trying at any time after he is summoned and before 
the verdict is deMvered. 

One who api;rc:'"hcs a juror for the purpose of influencing his 
action is guilty of contempt, whether he succeeded or failed, or whether 
the juror declined to listen to him. 

To convict of contempt, the evidence should show acts or words 
which manifestly intended to influence a juror. 

Commonwealth vs. Casey , ,.. - 365 

COSTS 

The legislature did not intend to permit a jury to impose costs 
upon public off-ccrs for faithful performance of their duties. The 
Act of April 14, 1<J05, P. L. 152 directs the Court to order the County 
to fay ccstE inptscd by tlie jury when the verdict is set aside. 

Commonwealth vs. DeGainie 221 

COURTS 

Where a judgment was rendered in the Orphans' Court of Alle- 
gheny county the court of comman pleas of Schuylkill will not permit 
a judgment to he entered in the same cause of action which would 
conflict. 

Kazlauckas v 



CRIMINAL CONVERSATION 

Criminal conversation, as an incident to or cause of the alleged 
alienatix)n of affection must be alleged and proved; separation is not 
required. 

When the evidence does not show that the affections have been 
lost or that the defendant is responsible for such loss the case cannot 
be submitted to the jury. 

Kurtz vs. StankiewicE ™._„._...__ 4 
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CRIMINAL LAW 

The enactment of the law relative to second-hand automobileB 
does not supersede the prosecution of larceny for Btealing them. 

A charge of larceny is sufficient to base a char^ for receiving 
stolen goods. 

C4)niinon wealth vs, Danoer ...~,..,..™. _^__„ 250 

If the wonnd indiraetly causes tha death, through a duin of 
Batoial cauaep and eflecta, unchanged by human action, Uie deaOi i> 
chargeable to the one inflicting it; it is not aecesaary that it be th« 
sola cause, if it contributad loediatdy or immediately to the de^h. 
Any privata person who is present when any felony is committed, is 
bound by the law to arrest the felon on i>ain of line or imprisonment 
if ba aacapes through the negligence of Uiose present. 

Upcn probable aaapidoii a private person may arrest the felon 
or other person so suspected, but upon suspicion, only he cannot break 
cmen a hou^e or Idll the sua^teo person, as may be done by one 
inio is presoit at the e<nnmisaion of the felcoy. 



d'ctment for murder, only baaic or fundamental errors need be con- 
sidered on a motion for a new trial. 

A jury should not consider the probable punishment in arriving 
at a verdict. 

Commonwealth vs. Daynarowict '. 378 

The Act of May 16, 1911, P. L. 20 provides that the defendant, 
when called as a witness, shall not be obliged to testify to the com- 
mission of any other crime, unless he shall show or attempt to show 
good character, or testify against a co-defendant charged with the 
same offense. 

After the defendant gives evidence of good character aad makes 
denials of other charges, evidence may be Introduced to contradict bitn. 

The question of motive must be determined by the jury. 
Commonwealth vs, Liaowski 391 

The Act of May 18, 1917, P. L. 241 makes it a misdemeanor to 
sell or dispose of property belonging to another and retaining the 
proceeds. 

The question of dup'iclty in an Indictment cannot be raised on a 
motion in arrest of judgment. 

A factor la an agent employed to sell goods or merchandise con- 
signed or delivered to him, by or for his principal, for a c 
lion, commonly called factorage or commission. 

The trial judge may state that the evidence of the < 
wealth is uncontradicted and if found to be true beyond a reasonable 
doubt, that it constitutes the offense charged in the bill. 

It Is not the practice to permit counsel for the defendant to make 
the dosing address to the jury when the defendant does not offer 
any testimony. 

Commonwealth vs. Miller .™. ™.. 401 

DECEDENTS ESTATES 

The Orphans' Court will not direct payment of money from a 
personal estate before the audit 

Estate of Ladialas Kloucheck .40 

Principal and income cannot be mingled in accotmts containing 
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cannot be mingled in the same account. 

Estate of Henry P. Slater 241 

When the terms of a will do not anthorise the orphans court 
to make an order for allowance to a minor legatee in the will such 
application will be dismissed 

Estate of WillUm Roberts 2i* 

DIVORCE 

Desertion is on actual abandonment of marital cohabitation, with 
an intent to desert, wilfully and malicLously persisted in, without 
cause, for two years. The guilty intent is mamfested when, without 
cause or ccmsent, eitiier party withdraws from the residence of the 
other. 

The guilty intent to dessert is rebutted where the separation 
is mcouraged Dy the other party or by mutual consent. 

What may have been desertion in its inception, but has be- 
come separation with mutual consent within two years, is not ground 
for divorce. 

The mutual consent that will prevent a divorce upon the ground 
vt desertian ma^ be inferred from the conduct of uie parties and 
need not be put in the form of a solemn written agreement. 

The mere failure of a husband to support his wife for a period 
of more than two years, will not sustain an action for divorce un 
the ground of desertion. 

Dunn vs. Dunn ^ 177 

The master in divorce must maJce a specific finding of fact as to 
the causes of divorce, sufficient to sustain a decree. 

Court Rule 17 requires the master to report his proceedings and 
tJie testimony and attach to hia report the libel and other papers. 
Snyder vs. Snyder ™. 190 

nie place of residence alleged in the libel must be proved as 
alleged. The libel may be amended. 

Dengler vs. Dengter 229 

EJECTMENT 

The act of April 18, 1906, P. L. 202 provides that upon petitirai 
of the parties in possession of land a rule to bring an action of eject- 
ment may be granted after inveatigation and testimony taken, upon 
due proof of the allegations set forth in the petition having been made 
to the satisfaction of the court. 

Title to real estate cannot be wiped out without a strict com- 
pliance with all that the act requires to he done before a final order 
of the court is mode. 

Burkharl vs. Jennings .^ i75 

ELECTIONS 

1. To sustain a charge of conspiracy at common law to violate 
a statute, the burden is on the commonwealth to establish the de- 
fendants' knowledge of the existence of the statute; the commission 
of the overt acts charged to have been done by virtue of an agree- 
ment as laid in the bill of indictment; and the presence of an actual 
intent on Uie part of the defendants to violate the statute by virtue 
of the said agreement. 

2. After the closing arguments to the jury have been made, a 
case will not be opened, on applicat'on of a defendant, to present 
testimony on a matter of which he had knowledge when testifying 
in hia own behalf. 

Commonwealth vs. Gormley 57 
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The Act of July 12, 1918, P. L. 719 provides for a recount of 
votes cast at a primary election. 

If an elector desires to vote for a person whose name is not on 
the ballot he may write or paste his name in the blank space upon 
the ballot 

In re Election of Clarence A. Hagan 284 

EQUITY 

No injuncti/in can be awarded without filinp; injunction affidavita 
and the omission to file such affidavits cannot be cured by requiring 
them to bo filed afterwards. 

The court lacks jurisdiction to issue a preliminary injunction upon 
insufficient injunction affidavits to exactly the same extent that it 
is without jurisdictiop when none are filed and in either case the 
omission cannot be supplied by amendments. 

Pickett vs. Kcar — - - 8 

A bill in equity which contains inconsistencies and contradict- 
ions and prays for specific performance of a contract more than two 
years old will be dismissed upon demurrer. 

Girard Mammoth Coal Co. vs. Raven un Coal Co 46 

The act of June 7, 1907, P. L. 440 provides that when a defend- 
ant in equ.ly desires to question the jurisdiction of the court upon 
the ground of that the suit should have been brought at law, he must 
do so by demurrer or answer, explicitly so stating or pmying the 
court to award an Issue or issues to try questions of fact. 

The demurrer impliedly admits all the averments in the bill of 
complaint, excepting that the complainants have adequate remedy at 
law and that they are in need of equitable relief. 

The word 'gi-ant' means a transfer by deed of that which cannot 
be passed by livery. 

Martin vs. James .,_ ..,._ .271 

EXECUTOR 

A petition for the removal of an executor will be dismissed when 
it embraces complaints concerning two distinct estates. 

Estate of Philip Kolb - - 240 

FICTITIOUS NAMES 

The act of June 28, 1017, P. L. 645 requires all persons who 
conduct business under any assumed or fictitious name to f^le in 
the office of the prothonotary and the secretary of commonwealth a 
certificate setting forth the real name or names and addresses of 
^il pcisons interested in such business. 

The defendant is not estopped from setting up the violation of 
taw by the plaintiffs in ignoring said act. 

Mangan & Pugh vs. County of Schuylkill 37 

FIRE INSURANCE 

If a fire insurance policy provides for immediate notice of loss 
by fire, the insured need not comply with 9uch requirement because 
the Act of June 27, 1S83, P. L. 163 gives the insured ten days in 
wh'ch to give such notice and twenty days in which to file a prelimin- 
ary proof of loss. An insurance company may waive any condition 
in its policy by parol, although it contains a stipulation that there 
shall bo no waiver, except by an express agreement in the policy. 

Ambrosavage vs. Michigan F, & M. Co 98 
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FOREIGN ATTACHMENT 

The Act of Juno 21, 1911, P. L. 1097 provides that a writ of 
foreign attachment may be issued asainst the real or personal estate 
of a non-resident not within the county when the writ issnea. 

LcJeunc vs. Lieblich „ 357 

GUARDIAN 

A next friend is one who, without being regularly appointed guar- 
ian acts for thi' benefit of an infant, married woman or other person 
not sui juris. 

To maintain a suit the next friend need not be appointed by the 

A wife may file a petition as next friend of her hueband under 
the Workmen's Compensation Act of June 2, 1916, P. L. 736, where 
the husband has become insane from his injuries. 

Where, after such a petition has been liied, a guardian has been 
legally appointed for the insane workman, the record may be amended 
even after the statute of limitations has run, so aa to substitute the 
guardian as party claimant and the award may be made to him as 

The only distinction in our Stata between instituting an action 
by a next friend or a guardian of an infant, and so instituting- one 
in behalf of a lunatic or an habitual drunkard, is that in the latter 
caS3 the action must be brought in the name of the lunatic or habitual 
drunkard, and of the committee or guardi::n; and in the former it is 
brought by the next friend or guardian in the name of the infant 
Anstock vs. Director General of Railroads 74 

The Fiduciaries Act of 1917 excludes parents as being e'igible 
for guardians of their children. 

A step-father sliould not be appointed guardian unless a satis- 
factory reason is given for his appointment. 

Eslale of Violet Morgalis 243 

HABEAS COBPl'S 

When a father deserts his wife and child and neglects to sup- 
port the child for a period of years and the child is properly maintain- 
ed by the maternal grandfather, the custody of such child will not 
be given the father a'though lie may be able to provide for it. 
Gissel vs. Stickloom - 279 

Wl;erc there is no (juestion as to the fitness of the home of a 
minor, nor the character of the father or grandparents, a minor child 
will be placed in the care of its father. 

Petition of Elliott L, Emerich 875 

HABITUAL DRUNKARD 

To constitute an habitual drunkard it is not necessary that a 
man should be always drunk. Occasional acts of drunkenness do not 
make one an habitual drunkard. Nor is it necessary be should be 
continually in an intoxicated state. A man may be an habitual, drunk- 
ard and yet l>e sober for days and weeks together. The only rule is, 
has he a fixed habit of drunkenness? Was he habituated to intem- 
perance whenever the opportunity offered? 

In re Petition of Alexander Hunter , 281 

ISSUE 

In an issue devisavit vol non the verdict and judgment in the 
1 pleas would be conclusive and not advisory, but in a feigned 

i the verdict is not binding upon Uie orphans' court. 
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To entitle a husband to claim by courteay the right to recover 
immediate possession of the estate durinf; coverture must exist and 
the huBband cannot be tenant by curtesy of his wife's estate in rever- 
sion or remainder expectant on an estate of freehold unless the es- 
tlite is ended during coverture. 

A husband who claims an estate by curtesy cannot have par- 
tition in the orphans' court. 

Estate of Thomas W. WllliamB 255 

The Act of June 7, 1917, P. L. 416 authorizes the Register of 
Wills to issue hia precept to the court of common pleas to cause an 
action to be entered therein so that an issue may be framed to try 
Uie questions stated therein. 

Tbe parties to such issue must be named by the Register of Wills 
and the court of common pleas has no power to disturb such order. 

Bell T8. Bell „.. ,,„.. 386 

JUSTICE JUDGMENT 

A judgment of a justice of the peace in the form of "After hear- 
ing the allegations and the proofs of the plaintiff in this case judg- 
ment is entered publicly for $62, debt, $2.91 interest and costs of 
suit" is meaningless and will be reversed. 

Kapusciensky vs. North Co. 245 

LANDLORD AND TENANT 

A notice t^ quit is not defective if g:iven more than thirty days 

- 29i 
LIFE INSURANCE 

The presumption against suicide will stand and be decisive until 
overcome by testimony which shall outweigh the presumption and 
the party making the avenncnt must prove it by facta which exclude 
every reasonable hypothesis of natural or accidental death. 

Notwithstanding a certificate of the State Department of Health 
made pursuant to Sections 8 and 21 of the Act of June 7, 1915, P. L. 
900, stating suicide as the cause of death, is prima facie evidence of 
suicide, its receipt in evidence on the offer of the defendant, who 
defends in an action on an insurance policy on that ground, does not 
shift the burden to the plaintiff of establshing by the weight and 
fair preponderance of the evidence that death was not suicidal; but 
it merely casta upon him the burden of introducing sufficient com- 
petent evidence on the question of the cause of death to require or 
warrant the submission of that contested question of fact to the 
jury for its determination. 

Smith vs. Prudential Ins. Co. 115 

LIQUOR LICENSE 

When the holder of license takes the certificate from the house 
which he vacates because of a disagreement with his landlord who 
refuses to permit the tenant and licensee to occupy the premises 
until the end of the term, the liquor license will not be transferred 
to such 'andlord nor from his premises to other premises. 

Application of Michael Kurilla - _. _ 236 

Since the amendment of the act of May 13, 1887, P. L. 108 by 
the act of 1921 the grounds of objection to the transfer or granting 
of a liquor license are the unfitness of the applicant and the place 
to be licensed. 

Application of John Andrukitis 238 
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A liquor license will not be transferred from the holder of the 
lease during the term of the lease when the licensee objects. 

Application of Mike Samolia 239 

MECHANICS UEN 

Section 1 of the Mechanics Lien Act of 1901, P. L. 431 is broad 
enough to permit a lien to be flled against a foundation. An archi- 
tect who acts as agent of the owner in superintending the construc- 
tion of a building may file a lien. 

Herah tb. Bower Baking Co. 18 

MINOR 

A petition for sale of a minor's interest In real estate must set 
out the income arising from the real estate, cost of maintenance 
thereof and other facts which may lead the court to conclude that 
it is for the best interest of the minor that the sale should be con- 
summated. 

Estate of Thomas C Brown 42 

MUNICIPAUTIES 

The acts of July 6, 1917, P. L. 682 and March 21, 1919, P. L. 
20 provide for cities to refund moneys paid by property owners when 
a court shall have determined that there was no liability for such 
payment when made and such acts are constitutional if wey are of 
general application. 

Bubinakj vs. PottsTille 107 

A city is not liable to a property owner for tiie increased flow 
of surface water over or onto his property, arising merely from 
the changes in the character of the surface produced by the open- 
ing of streets, building of houses, &c. 

Damages for change of grade must be recovered in an acti(m 
for assessment under ^e statute and not in an action of trespass. 

"The abandonment of, or failure to maintain properly, a culvert 
which a borough waa under no legal obligation to construct, is not 

Jones vs. Tower City 141 

NATURALIZATION 

An alien who assumes a name must proceed with bis applica- 
tion within seven years after filing it. 

Action by the court upon such application is a judgment and an 
application to open it must be made before the end of the term to 
which it is entered. 

In re Petition of Kosenzweig 163 

NEGLIGENCE 

The act of June 30, 1919, P. L. 678 requires every operator of a 
motor vehicle to keep as close as possible to the right hand side of 
the road. 

The plaintiff must establish negligence on part of the defendant 
bj? the weight and fair preponderance of testimony and if he con- 
tributed to the happening of an accident he cannot recover. 
KuriLla vs. Gustin _ 1 

It is the duty of the parent, at all times, to shield his child from 
danger and ttiis duty is greater when the risk is imminent; the 
degree of protection is in proportion to the helplessness and indis- 
cretion of the child. 

Eagan vs. Pottsviile Union Traction Co. M 
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A verdict for the plaintiff will be sustained in an action for 
negligence' where it is shown that a aidewalk had been in a defective 
condition for such time as to visit notice upon the borough and its 
officialB. 

Davis VB, Boro. of Shenandoaoh - _ 27 

Where there is no evidence that the plaintiff stopped, looked and 
listened before attempting to cross a railroad track, in response to 
a suggestion from a brakcman that he could cross before an approach- 
ing train, he is guilty of contributory negligence and cannot recover. 
Razzis va. Phila. & Reading Ry. Co. _ _ ,.. .43 

The rate of speed in the open country of a train is not negli- 
gence, but failure to give notice of the approach of the train by 
those in charge of it or disregard of such notice by the traveler 
is negligence. 

The mere failure to provide a safety gate, crossing watchman, 
sign or warning is not negligence. 

It is vain to assert that he looked and listened if, in spite of 
what the exercise of his senses must have told him, he pnoceeded 
directly into immediate danger. 

A railroad company owes no duty to a person lawfully standing 
near ita tracks, to slacken the speed of a train to prevent him being 
sucked under Uie train. 

Seiwell vs. Hines - _,..,166 

To make out, by circumstantial evidence, an action for negligent- 
ly firing a. pietol the testimony must fix the location of the defend- 
ant, the direction from which the shot was fired, the relative posi- 
tions of the defendant and the plaintllT, the kind of weapon and its 
calibre and that of the bullet. 

Spakaski vs. Erbe - -..._ ^ 320 

NEGOTIABLE INSTRUMENT 

The act of December 14, 1864, P. L. (1856) 724 makes the cer- 
tificate of protest of a notary public, certified according to law, 
prima facie evidence of the facts therein certified. 

Section 105 of the Negotiable Instruments Act provides that 
where notice of dishonor is duly addressed and deposited in the post 
offxe, the sender is deeir.ed to have given due notice, notwithstanding 
any miscarriage in the mails. 

When an endorser has introduced testimony of the deptrait in 
the mail of a letter, containing a copy of the certificate of protest 
received by him, properly addressed to an antecedent endorser, the 
latter is precluded, by section 105 of the Negotiable Instruments 
Law, from introducing evidence to establish non-receipt of the no- 
tarial certificate at the hands of the notary, for the purpose of meet- 
ing the presumption of notice arising under section 2 of the Act of 
Dec. 14, 1854 (1855), P. L. 724, from the receipt in evidence of the 
certificate of protest." 

The Bittenbender Co. vs. Bergcr 214 

NUISANCE 

A nuisance is anythintr which works hurt, inconvenience or dam- 
age or which essentially interferes with the enjoyment of life or 
property. A public garage is not a nuisance per se, but is a nuisance 
in a residential section although it would not be a nuisance in a 
district devoted to business purposes. 

When a garatre is placed m a district which is partly residen- 
tial and partly devoted to business purposes there may be some un- 
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O. C. PRACTICE 

In a proceeding for a private sale of real estate the petition must 
show that a day for a hearing had been fixed and proof must be 
made that notice of such sale had been given in the manner re- 
quired by law; the court must be convinced that a better price can 
be obtained at such private sale than at a public sale. 

Estate of Mary E. Moyer .- 198 

A petition to ratify a sale of real estate by a guardian ot a minor 
must set forth sulficient jurisdictional facts to warrant the court 
Estate of Thomas J. Williams 201 

A petition praying for an amendment of papers must set forth 
the certain papers which are desired to be amended. 

The husband of an heir has no right to take real estate at the 
appraised value or bid on the same in competition with others, 
Betatc of Patrick Casserly 201 

A petition by a guardian to convey the interest of the ward must 
have attached a copy of the will of the testator. 

If the will shows a conversion of the real estate no partition 
could be made and the minors have no interest in the property as 

Estate of William Walters ,„ .„ _ ,,- 204 

When a Consul- General petitions the Orphans' Court to obtain 
funds in the hands of an administrator for the purpose of trans- 
mitting them to the distributees in a foreign country, the allegation 
should be made that a Treaty exists between such country and the 
United States. 

Estate of John Wayda 208 

PABTNERSfflP 

Where there is no contradiction in the evidence as to the form- 
ation and dissolution of a partnership but it appears that the defend- 
ant is liable to account sucn decree will be made. 

Quinn vs. Brinnan _ 184 

The basis of all partnerships is an agreement for the division 
of the net profits arising- from some business or undertaking. 

The Uniform Partnership Act of March 26, 1915, P. L. 18 de- 
fines a partnership as an association of two or more persons to carry 
on as co-owners a business for profit. 

Collection of rentals from the buildings which had been 
erected by joint labor and expense and the appropriation of the net 
profits is prima facie evidence of partnership. 

Luckenbill vs. Eck _- -.209 

PRACTICE 

The Act of 1901, P. L. 364 provides for filing liens for municipal 
improvements in front of properties which may abut upon more than 
one street and each is a front. 

Ashland vs. Minogue 55 

Bald denials in the affidavit of defense of the averments in the 
statement are not sufficient to prevent judgment; they are equivalent 
to a full and complete written admission of every fact alleged by the 
plaintiff; the intendments in tl)e affidavit of defense are taken most 



Dictzed by Google 



Btrongly against the pleader for he is preBamed to have stated all the 
facte involved and to have done so as favorably to himself as his con- 
Bcience will permit. 

It IB the right, aa well as the duty, of the trial Judge to read 
into the record, the unequivocal admissions of the defendant made 
in his affidavit of defense, if counsel fails to do so. 

Clauaius vs. Clausiae ™„ _,._,66 

In an action ex contractu against two persons charged jointly 
there an be no recovery unless a joint liability be proved. 

Court Rule 34 requires the motion for a new trial to be served 
upon the opposite party, but that does nnt preclude the court from per- 
mitting such motion to be filed nunc pro unc or from granting a new 
trial upon its own motion at any time during the term at which s 
judgment is entered upon tlie verdict. 

Clausiua vs. Clausius -. 71 

There can be no recovery in an action ex contractu against several 
defendants, unlesE they are jointly liable and there can be no joint 
liability if the contract is not joint but several. 

The Act of April 24, 1913, P. L. 971 abolishes the common law 
distinction between suretyship and guarantor. 

When there is a misjoinder of parties the record may be amended. 
First National Bank vs. Quigel 156 

"Die Act of 1921, amending the Practice Act 1915 requires service 
upon the plaintifF or his attorney of a copy of the affidavit of defense 
but fixes no time when such service shall be made. 

Court Rule 88 requires such service to be made within ten days 
after filing. 

Court Rule 32 requires every motion based on matters of record 
to set out the matters or if baaed upon fact£, the facts relied upon. 

Judgment cannot be taken by default for failure to serve an 
affidavit of defense within the time fixed by the Practice Act. 
Tilleman vs. Timm _ 174 

Judgment entered upon a warrant of attorney contained in a 
lease for a violation of covenants requiring payment of rent in ad- 
vance, and sub-letting without the written consent of the lessor, will 
be opened when it is shown that these covenants were waived by 
the lessor. 

Rent ia not payable in advance unless it is so stipulated in the 
lease. 

An amicable action in ejectment will be stricken off when it 
appears that the parties had consented to new arrangements. 
Vasilko vs. Bongiorno — -_ 181 

Where the affidavit of defense alleges the value of property to 
be "about" a certain sum the court cannot enter judgment because 
such value is not set forth definitely and with preciseness. 
Gray vs. Wolf Creek Coal Co. - 191 

A general denial of t^e averments in the statement are not sufTici- 
ent to prevent judgment. 

A tenant who leases upon condition that the premises will be 
delivered in the same order and condition as when taken must pay 
for a broken window glass and the entry of the landlord to replace 
it during the term will not bar recovery. 

Guinan vs. Hehn _ ...193 

Court Rule 32 fixes every Monday, between ten and twe!ve- 
ttiirty o'clock A. H. during regular terms of court, as motion day 
and prtJiibits the presentation of all motions at any other time. 
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Hw appoinbneiit of a Master in divorce made at any other time 
will be stncken off. 

Brehony va. Brchony 195 

A statement of claim muat contain in a concise and summary 
form a statement of the material facts upon which the plaintiff re- 
lies, so that the defendant may, with certainty, anewer, specifically 
eadi allegation of fact which is not admitted and each parasrapH 
must contain only one materia! allegation. 

Stickler va-Liebovili ,., 196 

If the plaintiff's statement is self-sustaining and makes out a 
lawful claim the plaintiff is entitled to judgment if no sufficient affi- 
davit of defense is filed and such judgrment will not be set aside 
except for irregularity or invalidity appearing on the face of the 
record. 

Gillette Tire Co. vs. Orkin 223 

Diminution of court records should not receive a court's sanction. 
Their restoration ahould be enforced whenever possible. 

When the sheriff serves a copy of an original record the original 
must be returned to him. 

Butler Bros. vs. Girard Supply Co -...._ ._ 226 

In actions on contracts the statement of claim must show explicitly 
whether the ccmtract is oral or in writing as reauired by section 9, 
practice act 1916, P. L. 484. 

Stabinsky vs. King „ ..._227 

The Practice Act of 1916 superseded Court Rules 25 and 32 
and a Judgment may be entei-ed before the prothonotary upon failure 
to file an affidavit of defense within fifteen days after service of the 
statement. 

Wright vs. Wolf Creek Coal Co. -....- ^ 232 

When the pleadings do not disc'oae the character of contract sued 
upon the court cannot act and the papers will be returned to this 
proper file. 

Butler Bros. vs. Girard Supply Co. 248 

Court Rule 32 provides that all motions must be in writing and 
when based upon matters of fact not appearing upon the face of the 
record must be upon a petition verified under oath. 

McAndrews vs. Lehigh Coal & Nav, Co 268 

The Court may, in its discretion, limit the scope and extent of 
the rroEB-examination of a witness. 

Usually the only remedy where evidence has been admitted with- 
out objection is an appropriate point for charge by the court. 
Commonwealth vs. Yanalavage _ 290 

A judgment entered upon a note will not be opened when it is 
shown that it was executed and delivered with full knowledge of every 
fact set up in the petition to open. 

One who gives a note in renews! of another note, with knowledge 

at the time of a partial failure of consideration for the original note, 

or of false representations by the payee, waives sndi defense 

and cannot set it up to defeat or reduce recovery on the renewal note. 

Longacre vs. Robinson , 287 



When the plaintiff receives the benefits of the contract he cannot 
defend on the ground of ultra vires on part of the plaintiff. 

The right of the plaintiff to exercise corporate franchise cannot 
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The Practice Act of 1915 does not provide for the entry of a 
judgment by default. 

Section 21 of the Practice Act of 1915 permits the court to strike 
from the record a pleading which doea not conform to the provisions 
of the Act. 

When an affidavit of defense is filed but not served upon the 
plaintiff or counsel the proper practice is to move to strike it off; 
judgment cannot be entered as if for default in filing an affidavit 
of defense. 

Seaman vs. Mealey _ 363 

Rule S2 requires all motions to be in writing and when based 
upon matters or facts appearing of record such matters and facts 
must be specified and set out in the motion. 

When a motion for judgment fails to comply with this rule il 
will be discharged. 

Gross vs. Jacobs - - 389 

When an affidavit of defense raises questions of law it should 
be set down for argument but when it in not in conformity with the 
Practice Act of 1915 it should be stricken txtrni the rtxard. 
McGonigle vs. Saint Clair Coal Co. , ^ 399 

When exceptions have been filed to a bond in replevin and such 
action is discontinued it has the same effect as if the court had sus- 
tiuned the exceptions. 

An application for leave to discontinue an action and an appli- 
cation to strike off a discontinuance entered without leave of court, 
are alike addressed to the discretion of the court and by refusing 
to strike off the second action the court sanctions the former dis- 
continuance. 

City of New York vs. Spannuth 408 

Where a tibel'ant is convicted of keeping a bawdy house, after 
the master in divorce recommends a decree in her favor, the court 
will remand the case to the master to include testimony as to such 
conviction. 

Fritz vs. Friti „„ 414 

PROMISSORY NOTE 

A promissory note was given by the defendant to persons whc 
negotiated it and upon maturity it was protested and paid by the 
second endorser. An affidavit of defense alleging want of consider- 
ation in the maker is sufficient to prevent judgment 

Really Search Co. vs. Reiner 231 

REPLEVIN 

The act of April 22, 1905, P. L. 286 provides for judgment non 
obstante veredicto upon the whole record whenever a point has 
been reserved. Replevin cannot be maintained without showing either 
a general or special property in the plaintiff, together with the right 
of immediate possession. 

The construction of an oral agreement belongs to a jury. 

Wolf Creek Coal Co. vs. Gray 135 

SCHOOLS 

Section 406 of the Act of May 11, 1911, P. L. 309 forbids the 
removal of any officers, employes or appointees of any school district 
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without due notice and hearing. 

Rodgera vs. School District Norwegian Twp. 33 

SUMMARY CONVICTION 

The act of July 17, 1919, P. L. 1010 repeals the act of May 28, 
1915, P. L. 617 and provides for roles and rcRulatioJis of the Health 
Department as to quarantine for epidemics; failure to provide rules 
or to show that such had been provided as the act requires is fatal to 
summary conviction for entering or leaving preraisea which had been 
under quarantine. 

The period for quarantine for cerebrospinal meningitis (epidemic) 
under the Act of Ju;y 17, 1919, P. L. 1010, ends with the death of the 
person having the disease, but such period may be extended to con- 
tini'e after death by a rule or regulation of the local health authori- 
ties, or of the State Department of Health." 

Commonwealth vs. Cutler 13 

TENANCY BY CURTESY 

At common law four things were essential to a tenancy by curtesy, 
namely, marriage, actual seizen of the wife, issue and death of the 
wife. The act of April 8, 1883, P. L. 316 provides that issue is not 
necessary if issue would inherit. Nor is actual seizen of the wife 
necessary, but the right to recover immediate possession of the es- 
tate during covertrrc must exist. 

Assessments and payment of taxes do not prove title, but are 
circumstances tending to support a claim of possession. 

Jenkins vs. Mitlward „ ™ 339 

VIEWERS 

Where no evidence is presented to the court and nothing to base 
a finding to review the findings of the Board of Viewers t£e report 
of the viewers will be confirmed. 

In re Wood Street ,....552 

WIDOW'S ELECTION ' 

The elect' on of a widow to take against a will does not necessarily 
destroy the will; it simply changes her interest in the estate of 
her deceased husband and all the provisions of the will are opera- 
t've and binding upon all the other legatees as fully as if the elec- 
tion had not been filed. 

Estate of John Schroeder _ 206 

WILL 

Where a person has testamentary capacity but is so weak, physic- 
ally or mentally, as Lo be susceptible to undue influence and a sub- 
stantial part of hs estate is left to one occupying a confidential re- 
lation to him, the burden is upon the latter to show that no improper 
influence controlled the making of the will, but in a case where the 
decedent's testamentary capacity is conceded and there is no evidence 
of weakened intellect, the burden is upon those asserting undue in- 
fluence to prove it even where the bulk of the estate is left to one 
occupying a confidentia' relation. 

Estate of William Buechley _ 368 

Where a will gives the right to dispose of the estate as the de- 
visee sees proper, the beneficiary may consume the entire estate and 
gives the power to convey. 

Eichman vs. Wall _.-. 376 
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